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United States Ststeirt (Ztanrt 
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For the District of Columbia 


Petitioners, 

I 7 


Respondent^. 

I 


Notice of Appeal 

Notice is hereby given this 28th day of March, 1956, that 
the petitioners, Riece Cozart, Gerald Germait and Made 
Makarenko hereby appeal to the United States Court of 
Appeals for the District of Columbia from the order of 
this Court dated March 26, 1956 and entered herein, which 
dismissed the petition for the writ of habeas corpus an<jl 
discharged the rule to show cause. 

Emanuel Redfield 

Attorney for Appellant 






Order Appealed From 


This matter, having come before the Court on a petition 
for a writ of habeas corpus, a rule to show cause issued 
thereon, the return and answer thereto, and argument in 
open Court by respective counsel, and upon consideration 
of the foregoing by the Court, the Court makes the follow¬ 
ing findings of fact: 

1. This Court has jurisdiction to hear this matter. 

2. The administrative agreement between the Govern¬ 
ment of the United States and the Government of Japan 
as to the status of forces and trial of American military 
personnel by Japanese courts does not violate the Consti¬ 
tution or laws of the United States. 

3. The retention of petitioners Germait and Makarenko 
beyond the expiration of their tour of service is not un¬ 
lawful. 

The Court makes the following conclusions of law: 

1. The petitioners are not entitled to a writ of habeas 
corpus. 

Wherefore, It is by the Court this 26 day of March, 
1956, 

Ordered that the petition for the writ of habeas corpus 
be dismissed and the rule to show cause be discharged. 


Joseph C. McGarraghy 

Judge 
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Order Directing Respondent to Show Cause 

It is this 8th day of February, 1956, 

Ordered that the respondent either in person or by 
counsel appear in the Court on or before the February 
13, 1956 day after service of a copy of this order and of 
the petition upon him and make return to said petition | 
and show cause, if any he has why the Writ of Habeas j 
Corpus should not issue. 

It is further ordered that the respondent serve on the 
petitioner by mail a copy of his answer to this rule. 

i 

Charles F. McLaughlin 

Judge I 


i 

j 
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Petition 

To the District Court of the United States 
for the District of Columbia 

The petition of Riece 
Makarenko, by Emanuel 
and counselor at law, alleges on information and belief: 

First: That the above named petitioners are citizens 
of the United States"of America aha are members of the 
United- States Marines and ar e now serving as such Mar- 
ines of the United States Navy, now stationed in Japan. 

Second: The petitioners and each of them are under 
arrest, detention, confinement and imprisonment in the 
Navy jail or are otherwise subject to restraint of liberty, 
detention and confinement by the respondents for the pur¬ 
pose of compelling their appearance or delivery of them 
to the criminal courts of Japan for the purpose of their 
prosecution under the criminal laws of Japan. 

Third: That the cause or pretense for such arrest, de¬ 
tention, confinement and restraint as aforesaid, by the 
respondents, is as follows: 

As to Sergeant Riece Cozart: 

He was indicted by the Tokyo District Court for crimi¬ 
nal negligence in having wounded and caused the death 
of a person while operating a privately owned vehicle on 
the public road known as Kanjo. This incident was in¬ 
vestigated by the Army and Sgt. Cozart was absolved of 
responsibility. However, he continues under restraint of 
liberty and compulsion subject to delivery to the Japanese 
government for prosecution and trial under said indict¬ 
ment. 


Cozart, Gerald Germait. 
redtield, their attorney in fact 



Petition 


As to Corporal Gerald Germait 
and Private Mack Makarenko: 

These petitioners who are attached to Company Head¬ 
quarters, Camp McGill, were indicted for rape of a Japan¬ 
ese and tried and sentenced on October 29, 1955 by tl[e 
Japanese government before the Otsu District Court. 
During their trial they were confined and imprisoned in 
the Navy jail in Japan for fourteen (14) months and sub¬ 
ject to the orders and directions of respondents. They 
received sentences as follows: Gerald Germait, two years, 
suspended; Mack Makarenko, three years, suspended. Tne 
prosecution however was dissatisfied with these sentence s, 
and in accordance with Japanese practice has moved their 
retrial, which amounts under American practice of placing 
them in double jeopardy. 

Fourth: That unless this Court frees the petitioners 
from the illegal and unlawful restraints imposed upop 
them by the respondents in holding them for and compel¬ 
ling their appearance for the aforesaid criminal trials, the 
petitioners will be deprived of due process of law, and <}f 
their rights and immunities as citizens of the United States 
as will hereinafter appear. 


Fifth: That the said confinement, arrest and detention 
are illegal and that the illegality thereof consists of the 
following: 


(a) The acts of the respondents are a denial of due 
process under the Fifth Amendment to the Constitution qf 
the United States and violate Article IV, Section 2 of said 
Constitution by impairing the privileges and immunities 
to which petitioners are entitled as citizens of the Unitek 
States. By virtue of the unconstitutional exercise of pur¬ 
ported executive power pursuant to administrative agree- 
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Petition 

ments between the Japenese government and the United 
States, the rights and protections of the petitioners under 
the Constitution of the United States (including the Bill 
of Rights thereto) and the rights, privileges and immuni¬ 
ties provided by the Articles of War (50 U. S. Code, Chap¬ 
ter 22) have been bargained away and destroyed. 

(b) If claim is made that the acts of respondents are 
derived from purported administrative agreements, it is 
contended by petitioners that said agreements do not rest 
on authority granted to the executive department by any 
treaty between the United States and Japan, and there¬ 
fore the acts of the respondents are illegal and void. 

(c) There is no inherent power in the executive depart¬ 
ment to enter into such agreements either by virtue of 
the position of the President as Commander in Chief or 
otherwise. If such power did reside in the executive de¬ 
partment it could not operate to destroy the privileges 
and immunities of the petitioners or to deny them due 
process of law, as contended hereinabove in paragraph (a). 

Wherefore, petitioners pray that a writ of habeas cor¬ 
pus may be granted directed to Charles E. Wilson and 
Charles S. Thomas, directing them to produce the bodies 
of Riece Cozart, Gerald Germait and Mack Makarenko. 

Dated: New York, N. Y. 

February 7, 1956 

Riece Cozart 
Gerald Germait 
Mack Makarenko 

By Emanuel Redfield 

Attorney-in-Fact 


Petition 


Frank H. Scounos 
Palace Building 
Tokyo, Japan 
Attorney for Petitioners 

Murray Sprung 
Hotel Tokyo Building 
Tokyo, Japan 
Attorney for Petitioners 

Emanuel Redfield 
60 Wall Street 
New York 5, N. Y. 

of Counsel, for Petitioners 

(Verified by Emanuel Redfield on February 7, 1956.) 
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Affidavit of J. L. Locke 

Headquarters and Service Company 
3d Service Regiment, 3d Marine Division 
(Rbinf, Rear), FMF 
c/o FPO, San Francisco, California 

28 February 1956 

This is to certify that Corporal Gerald G. Germait 
1299288, U. S. Marine Corps was enlisted on the 5th of 
March 1952. On 27 November 1953 he was discharged at 
the Convenience of the Government and re-enlisted on the 
28th of November 1953 for a period of two (2) years. At 
the completion of his current enlistment on the 27th of 
November 1955, he has been retained in the service by 
reason of Convenience of the Government. Corporal 
Germait was due for rotation to the Continental United 
States during September 1954. 

J. L. Locke 
Capt., USMC 
Commanding 

This is to certify that Private Mack Makarenko 1267641, 
U. S. Marine Corps was a member of the West Virginia 
National Guard from 29 November 1951 to 8 January 
1952 at which time he enlisted in the United States Marine 
Corps on 9 January 1952 for a period of three (3) years. 
His enlistment was completed on 8 January 1955 and 
since that time he has been retained on active duty at the 
Convenience of the Government. Private Makarenko was 
due for rotation to the Continental United States during 
September 1954. 

J. L. Locke 
Capt., USMC 
Commanding 

Subscribed and sworn to before me 
on 29 February 1956. 

H. D. Workman 
Major USMC 
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Affidavit of James J. Riley 

Company “C” 

519th Military Police Battalion 
APO 500 


29 February 1956 

I 

C-E-R-T-I-F-I-C-A-T-E 

THIS IS TO CERTIFY THAT SGT RIECE COZART, 
RA 52 066 700, COMPANY “C”, 519TH MILITARY 
POLICE BATTALION, APO 500, WAS DUE TO RO¬ 
TATE TO THE CONUS ON 26 JANUARY 1956, BUI 
HAS BEEN DETAINED IN THIS COMMAND PAST 
THIS DATE AWAITING TRAIL BY JAPANESE 
CRIMINAL COURT . . . 

JAMES J RILEY 
1st Lt, MPC 
Commanding 


Subscribed and sworn to before me this 29th day of Feb-| 
ruary, 1956 at Tokyo, Japan 

CALVIN C. GUFFEY 
1st Lt, MPC 
Summary Courts Martial 


I 

I 


I 

i 

I 
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Letter of Judge Advocate General 

IN REPLY REFER TO 

J AG :IX: J CP :sp 

Department of the Navy 
Office of the Judge Advocate General 
Washington 25, D. C. 

14 Feb., 1956. 


Honorable Elizabeth Kee, 

House of Representatives, 

Washington 25, D. C. 

My dear Mrs. Kee: 

This is in reply to your letter of February 8 addressed to 
this office, and your letter of January 30 forwarding to 
the U. S. Marine Corps a letter dated January 24, 1956 
from Mr. Frank H. Scolinos in behalf of Private Mack M. 
Makarenko, 1267641, U. S. Marine Corps. 

I note that Mr. Scolinos is primarily concerned with the 
Japanese Procurator’s appeal in Private Makarenko’s 
case; the pay status of Private Makarenko; and the provi¬ 
sions for furnishing civilian counsel at Government ex¬ 
pense in foreign courts. 

Under Japanese law, both the prosecution and the defense 
may appeal a case to a higher court. An accused person 
tried in the first instance may make two appeals, first to 
the High Court and second to the Supreme Court of 
Japan. If the appeal is taken by the defense alone, the 
accused’s position may not be prejudiced by a heavier 
penalty, but if the case is appealed by the prosecution or 
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Letter of Judge Advocate General 

by both, the original sentence may be revoked and a new, 
more serious sentence may be imposed. Each appeal mu$t 
be made within fourteen days from the date of the judg¬ 
ment. Upon appeal, the facts as found by the court of 
first instance are generally binding, but the appellate 
court may reopen the facts when necessary or consider 
new evidence. Under the Japanese concept, which follows 
continental law as opposed to common law, a case follow¬ 
ing indictment, is not finally concluded until all appeals 
are completed or waived. The entire process from indict¬ 
ment to the last appeal is considered one trial within th^ 
meaning of the Japanese Constitution, and consequently, 
appeal by the State is not considered as double jeopardy. 
The Constitution of Japan, also protects against double 
jeopardy. While our Constitution also protects against 
double jeopardy it does not prohibit State statutes pro¬ 
viding an appeal in criminal cases to be taken by th0 
State. Palko v. State of Connecticut , 58 S. Ct. 149. 

With regard to Makarenko’s pay status, current Navy 
regulations provide that members of the Navy and Mart 
ine Corps held by civil authorities for trial which results 
in conviction are not entitled to pay and allowances for th^ 
period during which they are so held in custody. 

It has been held by this Office, that such members in th^ 
custody of United States military authorities held in con-j 
finement pending trial or appeal in Japanese courts are! 
in fact held for Japanese civil authorities, and are not 
entitled to pay and allowances during that time if ulti-l 
mately convicted. This holding has been affirmed by the! 
Comptroller General. (Case of Munsell, NO. 2-159-8255 
of 21 Nov., 1955). 

The current Navy Department instruction covering coun-! 
sel fees referred to by Mr. Scolinos, provides that repre-! 
sentation of civilian counsel at Government expense shall 


i 



12 


Letter of Judge Advocate General 

be furnished only if the Secretary of the Navy deems such 
action to be in the best interests of the United States. Ac¬ 
cordingly, if Private Makarenko desires civilian counsel 
be employed at Government expense an appropriate re¬ 
quest to the Secretary of the Navy via the chain of com¬ 
mand should be initiated by Private Makarenko. Should 
Private Makarenko initiate such a request, the Secretary 
of the Navy by considering the request along with the 
recommendations of subordinate commanders, would be 
able to determine whether the furnishing of counsel at 
Government expense would be in the best interests of the 
United States. 

The correspondence forwarded with your letter is returned 
as you requested. If I can be of further assistance in any 
manner, I will be pleased to hear from you. 

Sincerely yours, 


Ira H. Nunn. 
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Return and Answer to Rule to Show Cause 

i 

Come now the respondents, Charles E. Wilson, Secre¬ 
tary of Defense, and Charles S. Thomas, Secretary of tl}e 
Navy, and, by their attorney, Leo A. Rover, United States 
Attorney in and for the District of Columbia, as a return 
and answer to the rule to show cause, respectfully repre¬ 
sent unto the Court the following: 

1. Petitioner Riece Cozart, RA 52066700, is a Sergeant 
in the Regular Army of the United States presently as¬ 
signed to the 519th Military Police Battalion in Tokyd, 
Japan. Petitioner Gerald G. Germait, 1299288, a Corporal 
in the United States Marine Corps and petitioner Mack 
M. Makarenko, 1267641, a Private in the United States 
Marine Corps, are assigned to Headquarters Battalion, 
3rd Marine Division, Japan. 

2. None of the petitioners are now, nor were at thd 
time of the filing of their petition, within the territorial 
limits of the District of Columbia, and therefore, the 
United States District Court for the District of Columbia 
has no jurisdiction to consider their application for a wr}t 
of habeas corpus. Ahrens, et al. v. Clark, 335 U. S. 188; 
McAfee v. Clemmer, 84 App. D. C. 57. 

3. Petitioner Cozart although awaiting trial by a Japan¬ 
ese Court for violation of Article 211, Criminal Code o^ 
Japan, similar to a negligent homicide charge, is not noW, 
nor was at the time the petition was filed, confined in any 
way, nor is confinement contemplated. (See attached 
hibit A). He is and has been on a normal duty status. 


i 

I 
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Return and Answer to Rule to Show Cause 

4. Petitioners Germait and Makarenko were convicted 
by a Japanese Court of violation of Article 177, Criminal 
Code of Japan, (the offense of rape) and each received 
a suspended sentence. On the date of the official notifica¬ 
tion of the suspension of sentence, November 2, 1955, both 
petitioners were released from confinement and are now 
on full duty status with no confinement or restraint im¬ 
posed. (See attached Exhibit B). The suspended sentence 
is presently on appeal by the Japanese prosecutor. 

5. Therefore, since each petitioner is on full duty status 
and none are under any type of restraint or confinement, 
and are only restricted in their actions and freedom by 
service regulations, petitioners have no basis for habeas 
corpus. Miller v. Commanding Officer, 57 Fed. Sup. 884. 

6. The writ of habeas corpus is designed to determine 
the legality of a detention. 39 C. J. S. §4a, page 428. The 
detention spoken of is a present detention. Habeas Corpus 
may not be sought to test the legality of a future detention. 
Pope v. Huff, 117 Fed. 2d 779. Seay v. Sanford, 158 Fed. 
2d 281. 

7. The administrative agreement between Japan and 
the United States, known as the “Status of Forces’’ agree¬ 
ment (See attached Exhibit C) is constitutional and does 
not violate the rights of the petitioners. May, et al. v. 
Wilson, et al., Civil No. 128-56, decided by Judge Joseph 
C. McGarraghy, February 2, 1956. 

Wherefore, the above premises considered, the respon¬ 
dents respectfully move this Court to dismiss the petition 


Return and Answer to Rule to Show Cmse 

i 

for the writ of habeas corpus and to discharge the rulfe 
to show cause. 

Leo A. Rover 
United States Attorney 

Oliver Gasch 
Principal Assistant United Stated 
Attorney 

Alfred Bubka 

Assistant United States Attorney 

of counsel: 

Cecil L. Fornash 
Lt. Col., U. S. A. 

Richard J. Selman 
Commander, U. S. N. 
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Exhibit A Annexed to Return and Answer 

Affidavit of Major Raymond A. Bebtoglio 

I, Major Raymond A. Bertoglio, 0-1580928, Judge Ad¬ 
vocate General’s Corps, being first duly sworn, depose and 
say as follows: 

I am Chief of Military Justice Division, Office of the 
Judge Advocate, United States Army Forces, Far East 
and Eighth United States Army (Rear), APO 343. Based 
on official records in the Judge Advocate office, I have 
knowledge of the fact that on 28 December 1955, the 
Japanese Ministry of Justice notified the United States 
military authorities that Japan intended to exercise juris¬ 
diction over Sergeant Riece Cozart, RA 52066700, C Com¬ 
pany, 519th Military Police Battalion, APO 500, by bring¬ 
ing an indictment for an offense alleged to have been com¬ 
mitted at Tokyo, Japan. Accordingly, on 9 January 1956, 
the Japanese authorities indicted Sergeant Cozart for a 
violation of Article 211, Criminal Code of Japan. 

A translated copy of the indictment dated 9 January 
1956, on file in the Judge Advocate office alleges the fol¬ 
lowing facts relative to the charged offense: 

“The accused, who is a United States Army Ser¬ 
geant, and who engages in the profession of motor 
vehicle operation, did, at around 10 20 P.M. on 7 
Dec 55, while operating his privately-owned ordi¬ 
nary passenger vehicle No. 3A-8506 and proceeding 
on an approximately 12-meter wide road, commonly 
known as the #6 road, from the direction of Shiina- 
machi, Toshima-ku, towards the direction of Shi- 
mura, Itabashi-ku, and upon coming to an upgrade 
of a girder bridge crossing over the Tobu railway 
To jo line located in the above vicinity, carelessly 
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Exhibit A Annexed to Return and Answer 

i 

neglect the professional precautionary duty every 
motor vehicle operator has of constantly watching 
the front so as to prevent collision with pedestrians 
or vehicles on the road and, furthermore, did 
proceed at a speed of at least 70 kph, exceeding the 
speed limit of 40 kph established by law. As a Re¬ 
sult, the accused discovered Shobei Kurai (age $2, 
in care of Tokyo Ferro-Concrete Company, #360, 
2-chome, Itabashi-cho, Itabashi-ku) and Nobijio 
Tamba (age 24, same address), who were talking 
standing on the left edge of the road in the direc¬ 
tion of his travel immediately in front of his ve¬ 
hicle and took emergency measures to stop his ve¬ 
hicle but was not in time. The accused thereby 
caused the left front portion of his vehicle to cra^h 
into the above two persons and throw them down 
on the road, thereby causing Tamba to suffer in¬ 
juries such as contused -wounds on the head and 
contusion on the left lower thigh requiring approxi¬ 
mately 3 weeks for complete recovery, and Kur^i 
to die from fracture of the basicranial bone and 
brain injury at the Sekishindo Hospital located ait 
#457, 4-chome, Ikebukuro, Toshima-ku, at arounpl 
1041 P.M. on the above mentioned date.” j 

During the period 7-21 December 1955, the office of the 
Provost Marshal, Central Command, APO 500, caused ap. 
investigation to be made of the facts and circumstances 
surrounding the accident in which Sergeant Cozart wajs 
involved (Investigation File Number FE-(CC-51)-55-285- 
(P2/11), dated 28 December 1955). In summary the re¬ 
sults of this investigation disclosed that at about 222^) 
hours, 7 December 1955, a 1950 Hudson, License #6A85O0, 
owned and operated by Cozart was proceeding north oh 




20 


Exhibit A Annexed to Return and Answer 

40th Street, between “N” and “O” Avenues in Tokyo, 
'pt an approximate speed of 25 mph in a 25 mph zone. 
Approximately 300 yards north of “N" Avenue, Cozart 
was blinded by the lights of an oncoming vehicle, causing 
him to swerve to the left where his vehicle struck Mr. Sho- 
bei Kurai and Mr. Nobuo Tamba, who were standing on 
the edge of the pavement, conversing with two other Jap¬ 
anese males. Cozart applied his brakes 9.5 feet beyond the 
point of impact, and brought the vehicle to a stop 121.6 
feet beyond the point of impact. Kurai sustained fatal 
injuries and was pronounced dead at 2241 hours, 7 Decem¬ 
ber 1955. Tamba sustained contusions of the head, chest 
and thigh. A blood-alcohol examination, taken on 7 De¬ 
cember 1955 revealed that Cozart was not intoxicated at 
the time of the accident. The weather conditions were 
clear, road surface was concrete and dry, and the vehicle 
driven by Cozart was apparently in good operating condi¬ 
tion. Following the accident, Cozart immediately reported 
the matter to the Japanese police. 

Since the accident to the present date, I have knowledge 
of the fact that Sergeant Cozart has been on a duty status 
with liis organization and not under any type of restraint. 

I have been informed that Cozart has an EDDFEC of 
15 December 1955, and that his ETS is 29 March 1956. 
Under the provisions of AR 600-31, flagging action was 
instituted to hold Sergeant Cozart in the Far East Com¬ 
mand pending disposition of his case by the Japanese 
authorities. 

The first hearing in this case has been set for 18 Febru¬ 
ary 1956 in the Tokyo District Court, Tokyo, Japan. Ser¬ 
geant Cozart has retained Mr. Frank H. Scolinos, an 
American attorney licensed to practice in the courts of 
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I 

i 

Japan, and Mr. Hideo Suzuki, a Japanese attorney, as 
individual defense counsel. 

I 

• 

/&/ Raymond A. Bertoglio 
Raymond A. Bertoglio 
Major JAGC 
Asst Judge Advocate 

Camp Zama 
Japan 
APO 343 

Subscribed in my presence and sworn to before me thijs 
14th day of February 1956. 

i 

i 

/s/ Jean A. Wolf 
Jean A. Wolf 
Capt JAGC 
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Exhibit B Annexed to Return and Answer 

Affidavit of Colonel William P. Battell, 04486, U. S. 
Marine Corps, Commanding Third Service Regiment, 
Third Marine Division (Reinforced), Fleet Marine Force 

20 February 1956 

Mack M. Makarenko, 1267641, U. S. Marine Corps and 
Gerald R. Germait, 1299388, U. S. Marine Corps joined 
this organization on 27 January 1956. Since joining they 
have been in a full duty status with no restraint imposed. 
They have been in a full pay status since joining this 
organization, however, due to overpayment while confined 
awaiting trial by the Japanese authorities they have been 
paid only five dollars ($5.00) per month for health and 
comfort. 

/s/ W. P. Battell 
W. P. Battell 

Subscribed and sworn to before me this twentieth day 
of February 1956. 

/s/ K. C. ZlEG 
K. C. ZlEG 

Lieutenant Colonel, U. S. Marine Corps 
Regimental Executive Officer, 
Third Service Regiment 


Exhibit B Annexed to Return and Answer 
Affidavit of Commander Edward J. Taylor 

I, Commander Edward J. Taylor, U. S. Navy, havin 
been first duly sworn, depose and say: 

I am the Force Legal Officer attached to the Staff, 
Commander Naval Forces, Far East. I am stationed ii 
Japan, and I am familiar with the provisions of the 
Japanese Constitution and the Japanese Code of Criminal 
Procedure. I am familiar with the terms of the Adminis¬ 
trative Agreement under Article III of the Security Treaty 
between the United States and Japan, including the Pro¬ 
tocol to amend Article XVII of the Administrative Agree! 
ment, which Protocol became effective on 29 October 1953) 
I am also familiar with the agreements which implemented) 
the Protocol, and which were adopted by the Joint Comj 
mittee created by Article XXVI of the Administrative 
Agreement. These implementing agreements are set forth 
in Far East Command Pamphlet 27-1, January 1956. 

Under the procedures implementing the Protocol tc| 
amend Article XVII of the Administrative Agreement) 
between the United States of America and Japan, there) 
is an implied request by the United States for waiver of 
jurisdiction in every case involving an offense committed 
by United States personnel subject to military law over 
which Japan has the primary right to exercise jurisdic-f 
tion. Such waiver is considered to be granted by Japan 
if the Japanese authorities fail to notify the United States 
authorities of their intention to exercise jurisdiction) 
within certain prescribed periods of time. In those case^ 
in which notification of an intention to exercise juris-} 
diction is claimed, the United States has ten days in which) 
to submit to the Japanese authorities an additional writ-) 
ten request for waiver if the United States considers the) 
case to be of particular importance. 
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Paragraph 5 of the Protocol to amend Article XVTI of 
the Administrative Agreement under Article III of the 
Security Treaty between the United States and Japan pro¬ 
vides that the military authorities of the United States 
and the authorities of Japan shall assist each other in the 
arrest of members of the United States Armed Forces, 
and hand them over to the authorities which are to exer¬ 
cise jurisdiction. The agreed official minutes regarding 
this provision further provides that the United States 
Military authorities shall promptly notify the Japanese 
authorities of the arrest of any member of the United 
States Armed Forces in any case in which Japan has the 
primary right to exercise jurisdiction. 

Sub-paragraph 5(c) of the Protocol provides that the 
custody of an accused member over whom Japan is to 
exercise jurisdiction shall, if he is in the hands of the 
United States, remain with the United States until he is 
charged by Japan. 

The records of my office reveal the following regarding 
Corporal Gerald G. Germait, 1299288, U. S. Marine Corps, 
and Private Mack M. Makarenko, 1267641, U. S. Marine 
Corps, Headquarters Company, Headquarters Battalion, 
3rd Marine Division (Reinforced), Fleet Marine Force, 
Pacific. A report by the Provost Marshal Investigation 
Branch, Camp Otsu, APO 9, of 2 October 1954 reads in 
part as follows: 

“Investigation revealed that on or about 2200 hours, 13 
September 1954, Corporal Germait broke into a laundry 
building where Miss Yamagiwa was sleeping and assaulted 
and raped her. Approximately 30 minutes later, Private 
Makarenko found Miss Yamagiwa sitting on the Lake 
Biwa beach, Otsu, Honshu, Japan, wdiere the laundry 
building was located, took her into the laundry building 
and performed two acts of perversion and one act of inter¬ 
course w’hile she was in a helpless state due to the assault 
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and rape performed upon her by Corporal Germait. Misp 
Yamagiwa then attempted to drown herself in Lake Biwa. 
On 16 September 1954, Miss Yamagiwa again attempted 
to commit suicide by taking sleeping pills. On 15 Septem¬ 
ber 1954, Corporal Germait and Private Makarenko were 
identified from among a lineup by Miss Yamagiwa as thp 
two men that assaulted and raped her. ,, 

Following the incident set forth above, an investigation 
ensued. A number of statements were obtained from th^ 
two suspected men after they had been advised of theii* 
rights under Article 31 of the Uniform Code of Military 
Justice. These statements were made to investigators 
McKay and Waggoner of the Provost Marshal’s Office 
on 14, 15, 23 and 24 September 1954. During this sam^ 
period of investigation, that is to say from 12 to 27 Sep| 
tember, Corporal Germait and Private Makarenko mad^ 
additional statements to the Japanese Otsu District Proj 
curator. At all questionings by the Japanese, the accused 
were accompanied by Marine Investigator Waggoner who 
conducted the CID Investigation; 2nd Lieutenant Russel} 
R. Doland, Headquarters and Service Company, 3rd Bat-j 
talion, 3rd Marine Division (Reinforced), was also pres^ 
ent at these interrogations. The Japanese authorities 
elected to exercise jurisdiction in this case, and on 5 Octo¬ 
ber 1954, within the time limit, indicted Germait and Ma¬ 
karenko on charges of Rape under Article 177 of the 
Criminal Code of Japan, and infliction of injury under 
Article 181 of the Criminal Code of Japan and notified the 
proper United States authorities of the indictment. The 
latter charge was lodged only against Germait. Under 
Article 177 of the Japanese Code, the crime of Rape is 
punishable by a sentence of not less than two years. Under 
Article 181, the crime of inflicting injury is punishable 
by a penal term of three years to life. Under the usual 
system of trying cases in Japanese Criminal Courts, the 




26 


Exhibit B Annexed to Return and Answer 

trial consists of a number of hearings extending over a 
considerable period of time. In the present case trial 
hearings were held as follows: 17 November, 16, 21 De¬ 
cember 1954; 26 January, 2, 21, 28 February; 2, 30 Sep¬ 
tember; 28 and 29 October 1955. The court, on 29 October 
1955, returned a verdict of guilty to the rape charges 
against Germait and Makarenko, (Article 177, Criminal 
Code of Japan), and to the additional charge against 
Germait of infliction of Injury (Article 181, Criminal Code 
of Japan). Germait was sentenced to three years confine¬ 
ment at forced labor and Makarenko was sentenced to two 
years confinement at forced labor. Both sentences were 
suspended for a period of three years. Both accused were 
to pay the court costs, approximately 8,000 yen (approxi¬ 
mately $22.25). 

Under Japanese law, the prosecution, as well as the 
defense, is permitted to appeal the verdict and, in the 
instant case, on 10 November 1955, the prosecution entered 
a declaration of appeal against the verdict. The first of 
the appellate hearings is scheduled for 10 April 1956 at 
10:00 AM. The trial was attended by United States Rep¬ 
resentatives appointed by the United States Ambassador. 
Lieutenant Colonel E. R. McLaughlin and First Lieutenant 
G. B. Stebban, who were appointed on 23 May 1955 vice 
Major John A. Cramer and Second Lieutenant Charles D. 
Potter, reported that in their opinion the portion of the 
trial (the final nine trial hearings) observed by them 
were conducted fairly and impartially. Representatives 
have been nominated to attend the appellate hearings. 

The records of this command show that Germait and 
Makarenko were arrested the night of 13 September 1954 
and detained until 18 September at Camp Otsu. They were 
later confined at the Marine Brig at Camp Fisher (ad¬ 
ministered by 1st Provisional Casual Center) until 6 April 
1955, when they were transferred to the Camp Okobu 
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Stockade, where they were confined until 27 June 1955, 
when they were transferred to confinement at the Camp 
Gifu Brig. It is believed that these indicated transfer^ 
of place of confinement were due to, (a) the deactivation 
of the Camp Fisher Brig, and (b) the departure of the 
9th Marines from Camp Okobu to Okinawa. 

On 25 August 1955, Germait and Makarenko were trans¬ 
ferred to the Marine Brig, Camp McGill, at the time th^ 
3rd Marine Division Headquarters was transferred fron|i 
Camp Gifu to Camp McGill. At or about 1300, 2 Novembe^ 
1955, Germait and Makarenko were released upon receipt 
of official information concerning the suspension of their 
sentences as adjudged on 29 October 1955 at Otsu, Japan, 

There is no evidence available at this command to indij 
cate that the two men were at any time required to perj 
form hard labor in connection with their detention in conj 
finement for safekeeping. Collaterally it should be notedj 
in fact, at Camp Gifu and at Camp McGill there are nd 
facilities for imposition of hard labor even when adjudge4 
as part of a court-martial sentence. As appears more fully 
from an affidavit of Colonel William P. Bartell, the Com¬ 
manding Officer of the two men, it may be stated that 
they presently are in a full duty status with no restraint 
imposed. According to the same affidavit, they are pres¬ 
ently in a full pay status. A detailed description of the 
status of the pay accounts of the two men is contained in 
a separate affidavit. 

/s/ Edward J. Taylor 
Edward J. Taylor 

Subscribed and sworn to before me this 25 day of Feb¬ 
ruary 1956. 

j 

/s/ Daniel Flynn 
Daniel Flynn 
Commander, U. S. Navy 
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Affidavit of Howard S. Levie 

Commonwealth of Virginia 
County of Arlington 

Howard S. Levie, being duly sworn, deposes and says 
as follows: 

I am a Colonel in the Judge Advocate General’s Corps, 
Department of the Army, and I am the Chief of the Inter¬ 
national Affairs Division, Office of the Judge Advocate 
General, Department of the Army. It is one of the func¬ 
tions of my Division to collect, collate, and maintain files 
on the arrangements with regard to the exercise of crimi¬ 
nal jurisdiction entered into between the United States 
and foreign countries. It is also one of the functions of 
my Division, as Executive Agent for the Department of 
Defense, to collect, collate, maintain, analyze, and evaluate 
data and statistics received from all overseas commands 
of the Army, Navy, and Air Force with regard to the 
exercise of criminal jurisdiction by foreign courts over 
members of the United States Armed Services, members 
of the civilian component of those Services, and the depen¬ 
dents of both of the foregoing categories of persons. 

The Treaty of Peace with Japan was signed at San 
Francisco on 8 September 1951 by the plenipotentiaries of 
the United States of America and forty-seven other allied 
nations and Japan. Ratification was advised by the United 
States Senate on 20 March 1952; the President of the 
United States ratified the Treaty on 15 April 1952; and 
it entered into force on 28 April 1952 (T. I. A. S. 2490). 

Article 6 (a) of the Peace Treaty provides: 

(a) All Occupation Forces of the Allied Powers 
shall be withdrawn from Japan as soon as possible 
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after the coming into force of the present Treaty,! 
and in any case not later than 90 days thereafter.j 
Nothing in this provision shall however prevent 
the stationing or retention of foreign armed forces 
in Japanese territory under or in consequence of, 
any bilateral or multilateral agreements which have] 
been or may be made between one or more of the 
Allied Powers, on the one hand, and Japan on the 
other.” I 

The Security Treaty Between the United States of i 
America and Japan was also signed at San Francisco on j 
8 September 1951 by the plenipotentiaries of the United] 
States of America and Japan. Ratification was advised] 
by the United States Senate on 20 March 1952; the Presi- ] 
dent of the United States ratified the Treaty on 15 April! 
1952; and it entered into force on 28 April 1952 (T. I. A. S. j 
2491). 

Article I of the Security Treaty provides, inter alia: 

“ Japan grants, and the United States of America ] 
accepts the right, upon the coming into force of the j 
Treaty of Peace and of this Treaty, to dispose ! 
United States land, air and sea forces in and about ! 
Japan.” 

Article III of the Security Treaty provides: 

“The conditions which shall govern the disposi- i 
tion of armed forces of the United States of Ameri- i 
ca in and about Japan shall be determined by ad- ] 
ministrative agreements between the two Govern¬ 
ments.” 

The Administrative Agreement under Article III of the 
Security Treaty Between the United States of America 
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and Japan was signed at Tokyo on 28 February 1952 by 
the representatives of the United States of America and 
Japan and entered into force on 28 April 1952 (T. I. A. S. 
2492). 

Article XVII of the aforesaid Administrative Agree¬ 
ment provides, inter alia : 

“1. Upon the coming into force with respect to 
the United States of the 4 Agreement between the 
Parties to the North Atlantic Treaty regarding the 
Status of their Forces’, signed at London on June 
19, 1951, the United States will immediately con¬ 
clude with Japan, at the option of Japan, an agree¬ 
ment on criminal jurisdiction similar to the cor¬ 
responding provisions of that arrangement.” 

The Agreement Between the Parties to the North Atlan¬ 
tic Treaty Regarding the Status of their Forces was signed 
at London on 19 June 1951. Ratification was advised by 
the United States Senate on 14 July 1953; the President 
of the United States ratified the Agreement on 23 July 
1953; and it entered into force on 23 August 1953. 

The advice and consent of the Senate to the ratification 
of the North Atlantic Treaty Organization Status of 
Forces Agreement (T. I. A. S. 2846) was given with an 
express reservation, which stipulated, inter alia, that in 
any case in which it should appear that an accused mem¬ 
ber of the United States forces in a foreign court would 
not be protected, because of the absence or denial of con¬ 
stitutional rights, a waiver of foreign jurisdiction should 
be requested and, if refused, waiver of jurisdiction should 
be made the subject of diplomatic request, and further 
that a representative of the United States should attend 
the trial of any such accused and report to appropriate 
United States authority any failure by foreign authorities 
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to protect the rights of the accused in accordance with 
the terms of the agreement. 

The Protocol to Amend Article XVII of the Adminis¬ 
trative Agreement under Article III of the Security- 
Treaty Between the United States of America and Japan 
was signed at Tokyo on 29 September 1953 by the repre¬ 
sentatives of the United States of America and Japan and 
entered into force on 29 October 1953 (T. I. A. S. 2848) .j 
The said Protocol provides, inter alia : 

“5. (a) The military authorities of the United 
States and the authorities of Japan shall assist each 
other in the arrest of members of the United States 

n t% it **t* j n * l 


tion in accordance with the above provisions. 

i 

• • • 

“9. Whenever a member of the United Stated 
armed forces, the civilian component or a dependent 
is prosecuted under the jurisdiction of Japan hp 
shall be entitled: 

(a) to a prompt and speedy trial; 

(b) to be informed, in advance of trial, of th 
specific charge or charges made against him; 

(c) to be confronted with the witnesses agains 
him; 

(d) to have compulsory process for obtaining 
witnesses in his favor, if they are within the juris]- 
diction of Japan; 

(e) to have legal representation of his own choice 
for his defense or to have free or assisted legal 
representation under the conditions prevailing for 
the time being in Japan; 




armed torces, tne civilian component, or tneir depen¬ 
dents in the territory of Japan and in handing them 
over to the authority which is to exercise jurisdic- 




32 


Exhibit C Annexed to Return and Answer 

(f) if he considers it necessary, to have the serv¬ 
ices of a competent interpreter; and 

(g) to communicate with a representative of the 
Government of the United States and to have such 
a representative present at his trial. 

“10. (a) Regularly constituted military units or 
formations of the United States armed forces shall 
have the right to police any facilities or areas which 
they use under Article II of this Agreement. The 
military police of such forces may take all appro¬ 
priate measures to ensure the maintenance of order 
and security within such facilities and areas. 

(b) Outside these facilities and areas, such mili¬ 
tary police shall be employed only subject to ar¬ 
rangements with the authorities of Japan and in 
liaison with those authorities, and in so far as such 
employment is necessary to maintain discipline and 
order among the members of the United States 
armed forces.” 

Agreed Official Minutes Regarding the Protocol to 
Amend Article XVII of the Administrative Agreement 
were also signed at Tokyo on 29 September 1953, (T. I. 
A. S. 2848) by the representatives of the United States 
of America and Japan, and provide, inter alia: 

“Re paragraph 9: 

“1. The rights enumerated in Items (a) through 
(e) of this paragraph are guaranteed to all persons 
on trial in Japanese courts by the provisions of 
the Japanese Constitution. In addition to these 
rights, a member of the United States armed forces, 
the civilian component or a dependent who is prose¬ 
cuted under the jurisdiction of Japan shall have 
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such other rights as are guaranteed under the laws 
of Japan to all persons on trial in Japanese courtsj 
Such additional rights include the following which 
are guaranteed under the Japanese Constitution: 

(a) He shall not be arrested or detained without! 
being at once informed of the charge against 
him or without the immediate privilege of coun^ 
sel; nor shall he be detained without adequate 
cause; and upon demand of any person such 
cause must be immediately shown in open court 
in his presence and the presence of counsel; 

(b) He shall enjoy the right to a public trial by ait 
impartial tribunal; 

(c) He shall not be compelled to testify against; 
himself; 

(d) He shall be permitted full opportunity to ex¬ 
amine all witnesses; 

(e) No cruel punishments shall be imposed upon 
him. 

“2. The United States authorities shall have the 
right upon request to have access at any time to 
members of the United States armed forces, the 
civilian component, or their dependents who are 
confined or detained under Japanese authority. 

“3. Nothing in the provisions of paragraph 9 
(g) concerning the presence of a representative of 
the United States Government at the trial of a mem¬ 
ber of the United States armed forces, the civilian 
component or a dependent prosecuted under the 
jurisdiction of Japan, shall be so construed as to | 
prejudice the provisions of the Japanese Constitu-j 
tion with respect to public trials. 

i 

“Re paragraphs 10 (a) and 10 (b): 
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“1. The United States military authorities will 
normally make all arrests within facilities and areas 
in use by and guarded under the authority of the 
United States armed forces. This shall not preclude 
the Japanese authorities from making arrests with¬ 
in facilities and areas in cases where the competent 
authorities of the United States armed forces have 
given consent, or in cases of pursuit of a flagrant 
offender who has committed a serious crime.” 

The United States-Japan Joint Committee, established 
pursuant to Article XXVI of the Administrative Agree¬ 
ment between United States and Japan, has approved, on • 
various dates in 1953 and 1954, and thereby made effective 
and applicable to the exercise of criminal jurisdiction by 
Japanese authorities over members of the United States 
armed forces in Japan, matters of procedure, definitions, 
and interpretations with respect to the Protocol and Offi¬ 
cial Minutes of 29 September 1953, amending Article XVTI 
of the Administrative Agreement. Said matters of pro¬ 
cedure, definitions and interpretations (sometimes called 
the “Agreed Views”) have been printed and published by 
Headquarters, United States Army Forces, Far East, as 
“AFFE Pamphlet No. 27-1”, of which a copy was filed 
with this court in the case of May et al v. Wilson. 

The aforesaid “Agreed Views” provide, inter alia: 

“No. 9: (a) When members of the United States 
Armed Forces, the civilian component or their de¬ 
pendents are arrested by the Japanese authorities, 
the arresting officers will immediately notify the 
nearest Provost Marshal of the United States Armed 
Forces that such arrest has been made and will turn 
the prisoner over to him when the primary right 
to exercise jurisdiction rests with the United States 
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j 

or when it is questionable whether the alleged offense 
arose out of the performance of official duty. Im¬ 
mediate notification will be made by the United 
States authorities of the determination as to thje 
official duty status of the offender. When the pri¬ 
mary right to exercise jurisdiction shall be made 
by the Japanese authorities as to whether there Is 
adequate cause and necessity to retain such offender, 
and if not, such person will be released to the cus¬ 
tody of the United States authorities, subject t^> 
the provisions of paragraph 11 (a), following. 
Thereafter the United States authorities shall, upo^i 
request, transfer the custody of such person to tlte 
Japanese authorities at the time he is indicted 
the latter. 

(b) Notification under paragraph 2 of the Officii 
Minutes relating to paragraph 5 of the Protocol 
shall be immediately made to the nearest Japanes^ 
Police officer by the local Provost Marshal whp 
made the arrest. The persons referred to in para¬ 
graph 2 of the Official Minutes relating to paragraph 
5 of the Protocol, when arrested by the United 
States authorities, will be made available upon re¬ 
quest to the Japanese authorities for joint United 
States-Japanese investigations as provided for i^i 
paragraph 24, following. 

• • • 

“No. 45: * # * 

(b) In all trials in Japanese courts of members 
of the United States Armed Forces, the civiliaiji 
component, or their dependents, the Chief Procu¬ 
rator of the District in which such trial is to be held 
will notify in writing the Legal Office of the Headf 
quarters in Japan of the branch of the United States 
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Armed Forces of which the accused is a member, 
within a reasonable time before trial, of the date, 
place and time the trial is to be held. The Chief 
Procurator concerned will be notified in writing by 
such Legal Offiice prior to the date of trial, of the 
name or names of the United States representatives 
designated to attend such trials. No more than two 
such representatives will attend any one such trial.” 

The present Constitution of Japan was promulgated 
November 3, 1946, and provides, inter alia : 

“Article 18. No person shall be held in bondage of 
any kind. Involuntary servitude, except as pun¬ 
ishment for crime, is prohibited. 

• • • 

“Article 31. No person shall be deprived of life 
or liberty, nor shall any other criminal penalty 
be imposed, except according to procedure es¬ 
tablished by law. 

“Article 32. No person shall be denied the right of 
access to the courts. 

“Article 33. No person shall be apprehended ex¬ 
cept upon warrant issued by a competent ju¬ 
dicial officer which specifies the offense with 
which the person is charged, unless he is appre¬ 
hended, the offense being committed. 

“Article 34. No person shall be arrested or de¬ 
tained without being at once informed of the 
charges against him or without the immediate 
privilege of counsel; nor shall he be detained 
without adequate cause; and upon demand of 
any person such cause must be immediately 
shown in open court in his presence and the 
presence of his counsel. 

“Article 35. The right of all persons to be secure 
in their homes, papers and effects against en- 
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tries, searches and seizures shall not be 
paired except upon warrant issued for adequate 
cause and particularly describing the place to 
be searched and things to be seized, or except 
as provided by Article 33. 

Each search and seizure shall be made upon 
separate warrant issued by a competent judi¬ 
cial officer. 

“ Article 36. The infliction of torture by any public 
officer and cruel punishments are absolutely for¬ 
bidden. 

“Article 37. In all criminal cases the accused shall 
enjoy the right to a speedy and public trial tjy 
an impartial tribunal. 

He shall be permitted full opportunity to ex¬ 
amine all witnesses, and he shall have the right 
of compulsory process for obtaining witnesses 
on his behalf at public expense. 

At all times the accused shall have the assist¬ 
ance of competent counsel who shall, if the ac¬ 
cused is unable to secure the same by his own 
efforts, be assigned to his use by the State. 

“Article 38. No person shall be compelled to tes¬ 
tify against himself. 

Confession made under compulsion, torture 
or threat, or after prolonged arrest or detec¬ 
tion shall not be admitted in evidence. 

No person shall be convicted or punished ih 
cases where the only proof against him is his 
own confession. 

“Article 39. No person shall be held criminally 
liable for an act which was lawful at the timia 
it was committed, or of which he has been a<j- 
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quitted, nor shall he be placed in double jeop¬ 
ardy.” 

Although the Senate Resolution before mentioned ap¬ 
plies only in countries where the North Atlantic Treaty 
Organization Status of Forces Agreement is currently in 
effect, the Department of Defense has made applicable in 
Japan the same procedures for safeguarding the interests 
of United States personnel subject to Japanese jurisdic¬ 
tion. 

Representatives of the United States are designated by 
the United States Ambassador to Japan to attend and 
observe each trial of United States military personnel in 
the Japanese courts and to report in each case upon the 
observance of all of the safeguards stipulated for the pro¬ 
tection of the accused by the Administrative Agreement, 
as amended, by the Official Minutes and “Agreed Views”, 
and by Japanese law. (A copy of the report of the official 
observer who attended the trial of the petitioner’s Garmait 
and Makarenko is attached hereto as Annex A.) Desig¬ 
nated observers are legally trained commissioned officers 
of the United States armed forces and are invariably ac¬ 
companied by a competent interpreter to insure intelligent 
observation of the Japanese proceedings. 

The official language of the Japanese courts is, of course, 
the Japanese language; hence all oral testimony, argu¬ 
ment, and proceedings must be conducted, and all docu¬ 
mentary material must be presented, in the Japanese lan¬ 
guage. The Japanese courts have furnished interpreters 
for all cases involving United States personnel since the 
effective date of the Amendment to Article XVII of the 
Administrative Agreement. In addition, in order to assist 
the accused and in preparing his defense or in conferring 
with Japanese counsel, and, if desired by the accused, to 
accompany him in the courtroom, it is customary for the 
accused’s armed force to furnish him with a competent in¬ 
terpreter. 


m 
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The data furnished by the three United States armed 
services in Japan to their respective Departments, regard¬ 
ing the exercise of jurisdiction by Japan over the personr 
nel of those services, as compiled by my Division afore¬ 
said as Executive Agent for the Department of Defense^ 
disclose that, since the effective date of the Amendment 
to Article XVII of the Administrative Agreement, 29 Oc¬ 
tober 1953, through 30 November 1955, there have occurred 
in Japan a total of seven thousand and thirty-seven (7037) 
incidents (including two thousand seven hundred and 
eighty-eight (2788) alleged traffic violations), involving 
United States service personnel, upon which might have 
been based charges of offenses within the primary juris-) 
diction of Japan. Of the foregoing total, forty-two (42) 
were pending as of 30 November 1955; two hundred and 
eighty-five (285) cases have been tried by the Japanese 
courts; in all other cases either charges have been dropped 
or Japanese jurisdiction has been waived. The two hun¬ 
dred and eighty-five (285) cases tried resulted in sentences 
of confinement not suspended imposed against seventy-two 
(72) individuals, of whom fifty-three (53) were in con¬ 
finement on 30 November 1955. 

During the foregoing period the observers’ reports in 
these cases show that liaison between Japanese and United 
States law enforcement agencies has been excellent; that 
court-appointed Japanese defense counsel have been of 
high calibre, trustworthy, conscientious, and capable; and 
that the safeguards provided for the protection of accused 
by the Administrative Agreement, as amended, by the 
Official Minutes thereto and “Agreed Views”, and by the 
Japanese Constitution and laws, have been consistently 
observed in actual practice. 

Although in a few instances suggestions of possible in¬ 
fringement of the rights of an accused have been made by 
an observer, subsequent investigation by the field com¬ 
mander of the accused’s service has, in each instance, re- 
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futed or dispelled the suggestion. To date there has been 
no instance of the exercise by Japan of criminal jurisdic¬ 
tion over United States personnel in which the conduct of 
the proceedings has disclosed a basis for diplomatic inter¬ 
vention in accordance with the Senate Resolution proce¬ 
dures. One such instance is now under consideration. 

Among the records officially maintained by my Division 
are the Individual Case Reports (Report Control Symbol— 
JAG 23) prepared on DD Form 837, in accordance with 
the requirement of Army Regulations 633-54, 4 August 
1955, by Headquarters, United States Army Forces, Far 
East and Eighth United States Army, concerning each 
criminal case involving United States Army personnel in 
which the United States has been denied a waiver of juris¬ 
diction with respect to offenses subject to the jurisdiction 
of Japan. The original Individual Case Report in the 
case of Riece Cozart, Sergeant, United States Army, dated 
4 January 1956 and received in the Office of The Judge 
Advocate General, Department of the Army on 10 Janu¬ 
ary 1956, is held in the official files of my Division; a copy 
thereof is attached hereto and made a part hereof as 
Annex B. 

/s/ Howard S. Levie 
Howard S. Levie 
Colonel, JAGC 


County of Arlington 
State of Virginia 

Subscribed and sworn to before me this 27th day of Feb. 56. 
My commission expires 7 September 1956. 

/s/ A. F. Spada 
A. F. Spada 
Notary Public 

(Seal) 
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ANNEX A ATTACHED TO AFFIDAVIT OF 
HOWARD S. LEVIE 

Report op the United States Representatives 
For the Trial of 

Corporal Gerald G. Germait 1299288 USMC and 
Private Mack M. Makarenko, 1267641, USMC 

Headquarters Company, Headquarters Battalion 
3d Marine Division (Reinf), FMF, c/o FPO 
San Francisco, California 

j 

In the First District Court 
Otsu, Japan 
on 

17 November; 16, 21 December 1954; 25 January; 

2, 21, 28 February; 22, 28 March; 20 April; 10, 

11, 12 May; 17 June; 1, 6, 11 July; 18 August; 

2, 30 September; 28 and 29 October 1955. 

1. Introduction. It is alleged that on 13 September 1954 
Germait entered the Yamamoto Laundry #141-1 Saigawa- 
cho, Otsu and forced Miss Tsuyako Yamakiwa onto the 
bed and raped her. After Germait had left the shop, 
Makarenko entered it and he too allegedly raped the then j 
exhausted girl. Both men were arrested by the Military j 
Police, Germait on 13 September 1954 and Makarenko on 
14 September 1954 and detained for the Camp Otsu Pro- i 
vost Marshal’s Office until 18 September when they werei 
transferred to the Marine Brig at Camp Fisher. On 5j 
October 1954, the Japanese authorities having elected to | 
exercise jurisdiction, indicted Germait and Makarenko. 
On 22 October the United States Ambassador appointed! 
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Major John A. Creamer and Second Lieutenant Charles 
D. Potter as United States representatives to attend the 
trial in the Court of Japan and on 23 May 1955, Lieutenant 
Colonel Earl R. McLaughlin and First Lieutenant George 
B. Stebben, Jr., were appointed vice Major Creamer and 
Lt. Potter. 

2. Indictment. 

a. Specification. The accused, Gerald G. Germait broke 
into Yamamoto’s Laundry at #141-1 Saigawa-cho, Shimo- 
Sakamoto, Otsu City, on 13 September 1954, at approxi¬ 
mately 2230 hours; put out electric lights, knocked down 
Miss Tsuyako Yamakiwa, age 18 years, who was looking 
after the shop alone, also struck her in the face a few 
times with his clenched fist, and, after thus depriving her 
of the power of resistance, he raped her. As a result, the 
girl, besides having been raped, suffered abrasions on the 
face, kneecap region, and external genitalia, requiring 
about one week of medical treatment, also got her hymen 
ruptured. The accused Mack M. Makarenko, immediately 
after that, also got into the shop, and, finding the girl de¬ 
prived of power of resistance, having just been raped by 
Gerald G. Germait, he, taking advantage of this exhausted 
state of hers laid her on her back by force and raped her. 

b. Applicable law. The applicable law as to the offense 
alleged is Article 177, Criminal Code, Rape, and charged 
against both Germait and Makarenko, the additional charge 
of Article 181, Infliction of Injury, charged against Ger¬ 
mait. 

c. Authorized punishment. Article 177—“Every person 
who, by violence or threat, has obtained carnal knowledge 
of a woman of not less than thirteen years of age shall 
be guilty of rape and be punished with limited penal 
servitude for not less than two years. The same shall 
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apply to every person who has obtained carnal knowledge 
of a girl under thirteen years of age.” Article 181— 
“Every person who, in committing any of the crimes of 
Article 176 to 179, has thereby killed or injured another, 
person shall be punished with servitude for life or not lessj 
than three years.” 

3. Arraignment. The first session on 17 November 1954 
included the identification of both accused and their ac¬ 
knowledgement of understanding of the charges. Defense! 
counsel, Mr. John Gentillola requested adjournment duej 
to insufficient time for preparation and because of otherj 
committments. He also stated that he would be unable to 
continue as counsel for Makarenko due to non-receipt ofj 
fee. The court stated it would insure adequate defense. 

4. Judgment. After trial proceedings as set forth in para¬ 
graph 5, the court returned a finding of guilty of all 
charges. For Germait a sentence of three (3) years con¬ 
finement at forced labor was adjudged and for Makarenko, 
2 years. Both sentences were suspended for a period of 
three (3) years. Both accused were to pay the court costs, 
approximately y8,000. 

5. Trial. 

(a) Procedure. Upon reconvening of the court after 
adjournment, trial continued and the court commenced 
hearing of evidence. The court was composed of three 
judges, the presiding justice being Judge Toshio Yanagida, 
and all sessions were open to the public, except during 
the testimony of the victim, as provided for by Article 82 
of the Japanese Constitution. A qualified interpreter was 
present at all sessions, usually Mr. Mineo Kanoshigo of 
Osaka Court. All evidence offered was subject to objec¬ 
tion of the other side. One procedural rule specifically 
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explained by the court was the admissibility into the rec¬ 
ord, as evidence of only the original (in English) of the 
statements made by the accused. 

(b) Evidence. 

(1) Prosecution Relying principally on the statements 
the two accused had made to the procurator shortly after 
the incident, the prosecution sought to reconstruct the 
facts of the case. The substance of the statements 
amounted to an admission of the facts of the indictment. 
Prosecution specifically pointed to the elements of force— 
that Germait had forced the girl to lie on the bed and have 
relations with her; further, that the external wounds (in¬ 
cluding a bite) which she received were a result of the 
resistance she offered. The gist of Makarenko’s statement 
was that after the girl had been raped by Germait, she 
fled toward Lake Biwa in an attempt to drown herself, but 
Makarenko retrieved her and carried her back to the 
laundry and raped her. The prosecution emphasized the 
credibility of those statements, since they were taken 
shortly after the event when the memories of the accused 
were fresh. Through witnesses the prosecution sought to 
fill in the background on the girl, Tsuyako Yamakiwa. 
Her parents urged that the disgraceful event had ruined 
the girl’s future and made her a dependent child for the 
rest of her life. They contended that no self-respecting 
man would ever want her as a wife and therefore they 
would be obliged to support her. Her father had ordered 
her out of the house as she was not bringing in any income 
to help the family; however, they thought she was work¬ 
ing in the Biwako restaurant. Had they known that she 
was working for the Kobayasliis who operated the Oasis 
Bar catering to American service-men, they would have 
attempted to bring her under parental control again. The 
girl’s former teacher testified to her excellent character 
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and expressed doubt that she would voluntarily associate! 
with an American serviceman. Medical reports were in¬ 
troduced by a doctor from the local Red Cross hospital in 
support of Miss Yamakiwa’s attempted suicide by taking 
philopon tablets one week after the event. 

(2) Defense. The principal theme of the defense was 
the contention that no element of force or injury entered 
into the incident. Mr. and Mrs. Kobayashi, proprietors of 
the Oasis Bar and adjoining laundry, testified that Ger- 
mait and Miss Yamakowa had met each other and em¬ 
braced on several occasions prior to the incident. Mrs. 
Kobayashi even asked Germait to put up y500 so that the 
girl could obtain a health check and VD card, a prere¬ 
quisite to employment in an “on limits” establishment. 
Furthermore, Germait and Mrs. Kobayashi had a con¬ 
versation to the effect that this would be considered a 
down-payment for making Yamakiwa his “only” (steady 
girl-friend). By cross-examination of the girl’s parents 
he accentuated her being evicted from the house with an 
ultimatum not to return until she had found some gainful 
employment. Extensive examination of both accused was 
conducted to bring out the fact of their previous rela¬ 
tionships with the girl. Germait had seen and talked with 
her frequently when he brought details of men to fetch 
their laundry. On at least five separate days she and 
Germait had dates together, of which the most intimate 
details were described in court. Counsel asked exhaustive j 
questions of both men concerning the alleged rape and both ! 
insisted no force was used or necessary. Rather, she gladly ! 
welcomed both and aided them in their act of intercourse. I 
External marks were but bites and scars resulting from 
passionate embrace. To the query of both prosecution and 
court about the discrepancies between original statement j 
to the procurator and testimony in open court, the defense j 
raised objection to the introduction of these statements j 
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on the grounds that they were not voluntarily made. Ger- 
mait and Makarenko said they were told by their guards 
at Camp Fisher that the sooner they signed statements 
for the Japanese authorities, the better. Also, beatings 
which had been administered daily by the guards at Camp 
Fisher ceased as soon as statements were made and de¬ 
livered to the procurator’s office. Makarenko admitted 
being “shook” at the time and insisted his court testi¬ 
mony was the more accurate. 

(3) Court. Court’s evidence comprised mainly of inter¬ 
rogating witnesses and accused very extensively and 
thoroughly. 

C. Summations: 

(1) Prosecution. Prosecution argued that all the facts 
of the indictment had been proved. The character testi¬ 
mony concerning the girl should be accepted along with 
the circumstances of family problems, notwithstanding the 
allegations of defense that Miss Yamakiwa had perjured 
in court. In addition, the testimony of the Kobayashis 
was biased inasmuch as they disliked the Yamakiwa family 
for several reasons. Yet, the most convincing evidence, the 
statements of the two accused themselves, now denied by 
their authors as incredible. They would have one believe 
that Tsuyako was a dope addict and disregard the doc¬ 
tor’s testimony that she attempted suicide and that her 
wounds were the result of forceful actions. Conclusive 
evidence such as pictures of the scene, specimens of semen, 
and Miss Yamakiwa’s panties should not be ignored. As 
for the statements of the accused, they -were made avail¬ 
able to the men for rereading and initialing of any cor¬ 
rection. 

(2) Defense. The issue at hand being not whether the 
girl was a virgin or prostitute or family outcast but 
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whether or not she was raped, defense reminded the conrl) 
of the axiom that the charge of rape is an easy one toj 
make and a hard one to disprove. Could one believej 
Tsuyako, a girl of shameful reputation, a girl, who ad-j 
mitted lying in court, had made similar charges and then] 
withdrew them, admitted receiving a retainer fee of 
y10,000 from a GI named “Chuck”, and who worked inj 
what was patently a house of prostitution? Or rather 
should not one believe these two young men, far away from] 
home in a strange and unfamiliar country, and who are 
now in trouble for the first time in their lives? They say 
she helped them by her own actions in what was not rape 
but a friendly act of sexual intercourse. 

For all the “business girls” outside the “B” area of 
Camp Otsu, who offered nightly services for y300-y400 why 
should anyone have wanted to rape a girl? Further, there 
is no evidence that Makarenko inserted his penis except his 
own recanted statement. What she claims she felt in her 
vagina could easily have been his fingers, as he admits a 
habit of digital manipulation and osculation on the vagina. 
If Makarenko intended to rape the girl, why did he 
masturbate in the corner of the room in which she was 
lying? The girl herelf did not intend to file a complaint; j 
only the pressure of her parents and teacher forced her 
to do it. Finally, one should remember that the accused 
have been confined at hard labor for over fourteen months 
while awaiting trial, a point to be considered in their 
favor. 

6. Observations. It is the opinion of these representatives 
that the portion of the trial observed by them was con- ] 
ducted fairly and impartially. As regards the rights of 
the accused, it is noted that the accused were not given a 
speedy trial, and that the court judged that Germait would 
pay y!,000 to a lawyer, Mr. Kimura who was appointed 


48 


Exhibit C Annexed to Return and Answer 

by the court as defense counsel before Germait retained 
his own counsel. The indictment was served on 5 October 
1954. Defense counsel for Makarenko was Mr. Koi Fukuda 
of Otsu, and Mr. John Gentillela of Kobe was retained by 
Germait; both are members of the Bar. The accused were 
held at Camp Otsu from their arrest until 18 September 
1954 when they were transferred to Camp Fisher Brig, 
where both men claim they were recipients of maltreat¬ 
ment until they signed a statement for the procurator’s 
office. On 6 April 1955 they were transferred to Camp 
Okubo Stockade, on 1 July to the Post Brig, Camp Gifu, 
and on 25 August 1955 to the Marine Brig, Camp McGill, 
where they remained confined awaiting the expiration of 
the appeal period. From 1 July 1955 they were detained 
overnight at Camp Otsu for each session of the court. 
Time required for overall trial was fifty weeks, a total of 
twenty-two sessions. 

7. Conclusion. The court explained the appellate rights 
to the accused. A declaration of appeal was made by the 
prosecution on 10 November 1955 against the verdict as 
set forth in paragraph 4. 

/s/ G. B. Stebbins 
G. B. Stebbins 
First Lieutenant, USMC 
United States Representative 


/s/ E. R. McLaughlin 
E. R. McLaughlin 
USMC 

United States Representative 
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Affidavit of Raymond A. Beetoguo 

I, Major Raymond A. Bertoglio, 0-1580928, Judge Advo¬ 
cate General’s Corps, being first duly sworn, depose and 
says as follows: 

I am Chief of Military Justice Division, Office of the 
Judge Advocate, United States Army Forces, Far East 
and Eighth United States Army (Rear), APO 343. Acting 
in such capacity, I had occasion to execute an affidavit at 
Camp Zama, Japan on 14 February 1956 relative to an 
indictment filed against Sergeant Riece Cozart, RA 
52066700, C Company, 519th Military Police Battalion, 
APO 500, in the Tokyo District Court, Tokyo, Japan, for 
a violation of Article 211, Criminal Code of Japan. 

In the next to last paragraph, page 2, of the affidavit 
referred to above, your affiant stated as follows: 

“I have been informed that Cozart has an EDDFEC 
of 15 December 1955, and that his ETS is 29 March 
1956.” 

A further inquiry and investigation concerning the matter 
discloses that 29 March 1956 is not Sergeant Cozart’s cor¬ 
rect ETS date. Information now available reveals that 
Sergeant Cozart reenlisted on 10 October 1955 in the 
United States Army for 6 years. 

The affidavit executed by me on 14 February 1956 is 
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accordingly amended to reflect the correct ETS of Ser¬ 
geant Cozart, that is 9 October 1961. 

/s/ Raymond A. Bertoglio 
Raymond A. Bertoglio 
Major JAGC 
Asst Judge Advocate 

Camp Zama 
Japan 
APO 343 

Subscribed in my presence and sworn to before me this j 
1st day of March 1956. 

/s/ Abraham Nemrow 
Abraham Nemrow 
Capt JAGC 
Asst Judge Advocate 
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I UNDERSTAND THAT I AM LIABLE TO TRIAL BY COURT MARTIAL FOR FRAUDULENT ENLISTMENT IF I SECURE EHLIST»CRT BT HEMS OF ART 
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Opinion of the Court 

(McGarraghy, J.) 

Frankly, as far as this Court is concerned I see very 
little difference between the main problem in this case 
and the problem which I resolved in the case of May v. 
Wilson in which I sustained the validity of the adminis¬ 
trative agreement and I think that is the main issue here. 

I am of the opinion that the rule to show cause should 
be discharged and the petition dismissed, and I will sign 
an order accordingly. 
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Memorandum Decision in May v. Wilson 

V 

L As I indicated at the commencement of the argument, I 

took occasion to read the pleadings and the authorities 
f that had been filed so I would understand fairly well the 
j issues involved prior to the argument. 

* I wish to thank counsel very much for their very helpful 

► arguments on both sides. 

> I think that in view of the time element involved in this 
case it is one I should not take under advisement, but I 

j should decide it, and I am prepared to do so. 

* In my view of the matter the administrative agreement 

* which was entered into was a valid exercise of the adminis- 

► trative power of the Executive and all of the rights granted 
by the administrative agreement have been accorded the 

! plaintiffs in this case. As a matter of fact, they are rights 
*■ which, absent the agreement they would not have, in some 
►. respects, at any rate. 

In my judgment there are no Constitutional rights of 
the plaintiff which are being violated, and also, it seems 
to me that at a final hearing of the case the probabilities 
of the plaintiffs to have maintained the action are remote. 

* In addition to that it is my view there has been no show- 
t ing of irreparable injury to the plaintiffs. 

> 
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Order Amending Papers 

(Filed March 13, 1956) 

The petitioner having moved in open court on March 9, 
1956 for the amendment of the petition and for the addi¬ 
tion of a party respondent thereto, and counsel for the 
respondents having consented thereto, it is by the Court, 
this 13th day of March, 1956 

Ordered, that the petition filed herein be amended by 
correcting the name Garmait so that it would read Germait 
wherever the name appears in the petition; 

Further ordered, that the order to show cause granted 
herein on February 8, 1956 and the aforesaid petition be 
amended by adding thereto the name of ‘‘Wilbur M. 
Brucker, Secretary of the Army” as a respondent in this 
proceeding and the petition be amended to include him 
wherever his activities as such Secretary of the Army is 
referable to petitioner Riece Cozart, as a member of the 
Army, instead of the Marines, as therein alleged, and that 
the Return and Answer to Rule to Show Cause shall be 
deemed amended as of the date of its filing with the same 
force and effect as if he had been named therein as such 
respondent at the time of filing. 


Joseph C. McGarraghy 

Judge 
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Constitution of the United States and Military Code. 
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Jurisdictional Statement 


Jurisdiction rests upon the Habeas Corpus Act, Title 
28 U. S. Code, Sections 2241 and 2253, Federal Rules Civil 
Procedure, Section 73; Ex Parte Quirin, 317 U. S. 1; Eisen- 
trager v. Forrestal, 84 U. S. App. D. C. 396. 

The petition alleges that the petitioners, members of 
the armed forces, have been detained, and have been re¬ 
strained of their liberty by the respondents for the pur¬ 
pose of turning them over to the Japanese government 
for trial under Japanese law. The District Court had 
jurisdiction under the Eisentrager case. The dismissal of 
the order to show cause why a writ should not issue i^ a 
final order and is appealable. Ex Parte Quirin, supra. 

Statement of Case 

The petitioners Germait and Makarenko are enlisted 
Marines who are stationed in Japan. Germait enlisted on 
November 28, 1953 for two years. His enlistment expired 
on November 27, 1955. Makarenko enlisted on January, 9, 
1952 for three years. His enlistment expired on January 
8, 1955 (App. 8, 9). 

j 

Both of them were indicted by the Japanese government 
on October 5, 1954 for the crime of rape under Japanese 
law. They were imprisoned on September 13, 1954, with¬ 
out pay throughout their trial which lasted until October 
29, 1955, a period of about fourteen months (App. 26)j 

They were convicted and received suspended sentences 
of two years and three years respectively. 

Thereupon, the Japanese prosecutor entered an appeal 
which under Japanese law, like civil law, a retrial in which 
new evidence may be introduced and a new sentence may 
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be imposed. For the purposes of this “retrial” they are 
being held by the respondents in Japan although their 
term of enlistment has long expired (App. 27). 

The petitioner Cozart is an enlisted member of the 
Army, stationed in Japan. On January 9, 1955 he was 
indicted under Japanese law for what amounts to culpable 
negligence, in that he so recklessly drove a private auto 
vehicle that death ensued to a Japanese on the street. He 
is being detained by the respondents for the purpose of 
being turned over to the Japanese for trial. 

Petitioners object to being tried under Japanese law, 
and hence this proceeding by way of an application for a 
writ of habeas corpus was instituted (App. 19). 

An order to show cause why the writ should not be 
issued was granted on February 8, 1956 in the District 
Court for the District of Columbia (App. 3). 

A Return and Answer was filed by the respondents in 
which three objections were made to the application (App. 
14). 

1. The District Court had no jurisdiction under the 
doctrine of Ahrens v. Clark, 335 U. S. 188 because the peti¬ 
tioners were outside the territorial limits of the United 
States. 

2. The petitioners were not as a matter of fact detained. 

3. The Administrative Agreement between the United 
States and Japan which provides for prosecution under 
Japanese law of the armed forces of the United States 
stationed there is valid. 

A hearing on the application was held on March 9, 1956 
before District Judge Joseph C. McGarraghy. He denied 
the application and discharged the rule on the merits. He 
held that the Administrative Agreement is valid and bind¬ 
ing. He orally overruled the contention of the respondents 
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that the District Court had no jurisdiction, undoubtedly 
aware of this Court’s decision in Eisentrager v. Forrestgl, 
84 U. S. App. D. C. 396. He made no ruling on the ques¬ 
tion concerning the fact of the petitioner’s detention. Since 
petitioners showed a detention prima facie, by their affi¬ 
davits, there was at least a question of fact that had to be 
resolved. This resolution however was proved unneces¬ 
sary, because the District Judge ruled on the merits, atid 
denied the relief sought. 

The petitioners feeling aggrieved concerning this vital 
and novel question appeal to this Court from that filial 
order. Ex Parte Quirin, 317 U. S. 1 (App. 1, 2). 

I 

I 

Statutes and Treaties Involved 

Security Treaty between the Government of Japan and 
the Government of the United States signed at San Fran¬ 
cisco, September 8, 1951: 

i 

“Article 111. The conditions which shall govern 
the disposition of the Armed Forces of the United 
States in and about Japan shall be determined tjy 
Administrative Agreements between the two coun¬ 
tries.” 

_ I 

“Status of Forces Agreement between Japan and 
the United States, dated February 19, 1954.” 

Statement of Points 

Point 1—Troops entering a foreign territory are immuije 
from prosecution in foreign courts. 

Point 2—No paramount authority has set aside or waived 
that immunity. 

Point 3—No valid executive power exists by delegation 
or from the Constitution to nullify that ind- 
munity. 



4 


Point 4—A treaty or an administrative agreement cannot 
destroy constitutional guarantees. 

Point 5 —Petitioners Germait and Makarenko have al¬ 
ready been deprived of their constitutional 
rights. 

Point 6—Petitioners have been detained and restrained 
of their liberty. 

Point 7 —The District Court had jurisdiction to grant a 
writ of habeas corpus. 


Arguments of Counsel 

Petitioners contend that the District Court erred in not 
granting the writ. The application was denied on the 
merits, based on a previous ruling by the same judge that 
the Administrative Agreement was valid. It is contended 
that the Administrative Agreement in question which con¬ 
ferred jurisdiction on the Japanese Government to try 
American troops is invalid, because it was not legally 
authorized by a treaty. Nor does its source of authority 
come from either a Congressional Act or by virtue of any 
i powers that the President has under the Constitution as 
Commander in Chief. 

Petitioners further contend that even if the Adminis- 
I trative Agreement had been authorized by a treaty or 
statute or was valid through the exercise of a valid power, 
it nevertheless could not operate to destroy the rights 
these petitioners have under the Constitution and their 
privileges and immunities under the Military Code. Fur¬ 
thermore, petitioners Germait and Makarenko demon¬ 
strate that they actually have been denied the Constitu¬ 
tional protection of a speedy trial and of freedom from 
double jeopardy. 
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ARGUMENT 

POINT 1 ! 

Troops entering foreign territory are immune from 
prosecution in foreign courts. 

In this case, the petitioners as members of the military 
force of the United States are stationed in Japan. They 
are there not by their own choice, but by obedience and 
control of the military. They are not free agents. They 
are entitled to the benefits of United States law. Art. 2, 
sub. 11 of the United States Military Code makes proyi- 
sion for such protection. 

In the recent case in the United States Court of Military 
Appeals, concerning trials of civilians by military tri¬ 
bunals, of United States v. Charles F . Burney, No. 77lk), 
decided March 30, 1956 it was said on page 38 of the 
opinion: 

i 

“It was the intent of founders of our Constitution 
to insure basic guarantees of due process to each 
citizen. Treaties are the law of the land as well 
statutes, and surely Congress and the Executive 
have not done anything inconsistent with that intent 
by providing trial by military tribunal for civilians 
overseas, for Constitutional safeguards are f&r 
more likely to be extended to United States citizehs 
in a trial by court-martial than in a trial in a for¬ 
eign court. The courts of foreign sovereigns, espe¬ 
cially in civil law countries, are hound to follow 
traditions which are foreign to American standards 
of due process of law. Far better it is for an Amer¬ 
ican accused to be tried by American court-martiajl, 
where he is entitled to representation, liberal rules pf 
evidence, a presumption of innocence, and thorough 
review, than to be brought before a French, pr 
Japanese, or German, or Moroccan, or even English 
civil court. In addition, because we are a nation cif 
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civilian soldier?, sailors, and airmen, many of the 
persons who now serve as court-martial members 
are the selfsame individuals who previously served 
on grand and petit juries, and their views of justice 
do not change with their garb. 

“We think we may safely assert that American 
citizens would prefer trial by an American court- 
martial to a proceeding in a foreign tribunal if their 
wishes were to be given any consideration in the 
matter. Certainly that statement is true if any 
lesson can be drawn from the desires voiced by 
American servicemen overseas. In the Congres¬ 
sional Record, February 20, 1956, page A1552, we 
find the following: 

‘Congressman Frank J. Becker, New York, 
visited American servicemen imprisoned in for¬ 
eign jails. He concluded that the protection of 
the United States Constitution has been taken 
away from these citizens serving us overseas 
by the Status of Forces Treaty. These are the 
GFs who have been tried and convicted in for¬ 
eign courts and are now serving sentences in 
foreign prisons. 

‘Those imprisoned in France and England were 
visited. All the GPs in England said that they 
would have preferred to be tried by Army or 
Aif Force court martial. They felt that they 
would have had a much fairer trial and would 
have preferred to have an American officer 
defend them, even if they would have received 
more severe penalties from United States au¬ 
thorities. This was the rule before the Status 
of Forces Treaty. 

‘In France, a man is guilty until proven inno¬ 
cent ; under our Constitution a man is presumed 
innocent and must be proven guilty. All but one 
GI would have preferred the court martial to 
prosecution in the French courts. Their trials 
were conducted in French; in two cases the 
French lawyers could not speak English . 9 71 
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See also concurring opinion of Chief Justice Quinn <j>n 
page 41, where he said the following: 

“At the outset, it is important to repeat what I 
said at the beginning of my dissenting opinion in 
United States v. Sutton, 3 USCMA 220, 228, jLl 
CMR 220: ‘I have absolutely no doubt in my mitid 
that accused persons in the military service of the 
Nation are entitled to the rights and privileges 
secured to all under the Constitution of the United 
States, unless excluded directly or by necessary im¬ 
plication, by the provisions of the Constitution it¬ 
self! Consequently, in my opinion, there is no merit 
to the argument that the Constitution has no appli¬ 
cation outside the continental limits of the United 
States. The cases cited in support of that argument 
deal with the general question of the territorial 
application of the Constitution, Hawaii v. Mankichi, 
190 U. S. 197, 23 S. Ct. 787, 47 L. ed. 1016; Downes 
v. Bidwell, 182 U. S. 244, 21 S. Ct. 770, 45 L. ed. 10$8, 
or with the practical inapplicability of specific pro¬ 
visions of the Constitution to ‘residents or tempo¬ 
rary sojourners abroad.’ Ross v. McIntyre, lj£0 
U. S. 453, 464, 11 S. Ct. 897, 35 L. ed. 581. Our 
armed forces are now stationed in 63 foreign coun¬ 
tries, as part of our program of national defense 
and our effort to preserve the peace of the world. 
They are not thereby deprived of their Constitu¬ 
tional rights and privileges. On the contrary, those 
Constitutional rights and privileges are a funda¬ 
mental part of the military law. And the military 
law governs our armed forces whether they are 
within or without the continental limits of the 
United States.” 

By general usage and rule of international law, the mili¬ 
tary forces of a foreign country are not subject to the 
jurisdiction of the criminal courts of that country. 
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Hyde, International Law as Interpreted by United 
States Courts, Volume 1, Section 247 says: 

“Strong grounds of convenience and necessity 
prevent the exercise of jurisdiction over a foreign 
organized military force which, with the consent of 
the territorial sovereign, enters its domain. Mem¬ 
bers of the force who there commit offenses are 
dealt with by the military or other authorities of 
the State to whose service they belong, unless the 
offenders are voluntarily given up” (Hyde, 1 Inter¬ 
national Law, sec. 247). 

See also, The Schooner Exchange, 7 Cranch 116; Tucker 
v. Alexandroff, 183 U. S. 424; Coleman v. Tennessee, 97 
U. S. 509; Dow v. Johnson, 100 U. S. 158; Colonel Archi¬ 
bald King, “Jurisdiction Over Friendly Foreign Armed 
Forces”; 36 American Journal of International Law 539; 
also additional article by the same author, 40 American 
Journal of International Law 257. 

In Coleman v. Tennessee, 97 U. S. 509, 515, it was held 
that the officers and soldiers of the army of the United 
States are not subject to the law of the enemy, but were 
answerable only to their own government. It was said in 
that case (p. 515): 

“It is well settled that a foreign army permitted 
to march through a friendly country, or to be sta¬ 
tioned in it, by permission of its government or 
sovereign, is exempt from the civil and criminal 
jurisdiction of the place. The sovereign is under¬ 
stood, said this court in the celebrated case of The 
Exchange (7 Cranch 139), to cede a portion of his 
territorial jurisdiction when he allows the troops 
of a foreign prince to pass through his dominions: 
‘In such case, without any express declaration waiv¬ 
ing jurisdiction over the army to which this right 
of passage has been granted, the sovereign who 
should attempt to exercise it would certainly be con¬ 
sidered as violating his faith. By exercising it, the 
purpose for which the free passage was granted 


would be defeated, and a portion of the military 
force of a foreign independent nation would be di¬ 
verted from those national objects and duties to 
which it was applicable, and would be withdrawn 
from the control of the sovereign whose power aiid 
whose safety might greatly depend on retaining the 
exclusive command and disposition of this for^e. 
The grant of a free passage, therefore, implies a 
waiver of all jurisdiction over the troops during 
their passage, and permits the foreign general |to 
use that discipline and to inflict those punishmeiits 
which the government of his army may require. * j 

If an army marching through a friendly country 
would thus be exempt from its civil and criminal 
jurisdiction, a fortiori would an army invading hn 
enemy’s country be exempt. The fact that war is 
waged between two countries negatives the possi¬ 
bility of jurisdiction being exercised by the tribunals 
of the one country over persons engaged in the 
military service of the other for offenses committed 
while in such service. Aside from this want of juris¬ 
diction, there would be something incongruous arid 
absurd in permitting an officer or soldier of an in¬ 
vading army to be tried by his enemy, whose coup- 
try he had invaded.” 

Dow v. Johnson, 100 U. S. 158, follows Coleman and sa|d 
at page 165: 

“There would be something singularly absurd in 
permitting an officer or soldier of an invading arndy 
to be tried by his enemy, whose country it had in¬ 
vaded.” 

I 

In Tucker v. Alexandroff, 183 U. S. 424, it was said: 

“On appeal, this court, through Mr. Chief Justice 
Marshall, held that the decree of the District Comj-t 
should be affirmed; that the ‘perfect equality and 
absolute independence of sovereigns, and this conji- 
mon interest impelling them to mutual intercourse, 
and an interchange of good offices with each othej:, 
have given rise to a class of cases in which everjy 
sovereign is understood to waive the exercise of a 
part of that complete exclusive territorial jurisdic- 
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tion, which has been stated to be the attribute of 
every nation.’ He divided these cases into three 
classes: 

1. The exemption of the person of the sovereign 
from arrest or detention in a foreign country. 

2. The immunity which all civilized nations allow 
to foreign ministers. 

3. Where the sovereign allows the troops of a 
foreign prince to pass through his dominions. 

In respect to this last class he observed: ‘In such 
case, without any express declaration waiving juris¬ 
diction over the army to which this right of passage 
has been granted, the sovereign who should attempt 
to exercise it would certainly be considered as vio¬ 
lating his faith. By exercising it, the purpose for 
which the free passage was granted would be de¬ 
feated, and a portion of the military force of a 
foreign independent nation would be diverted from 
those national objects and duties to which it was 
applicable, and would be withdrawn from the con¬ 
trol of the sovereign whose power and whose safety 
might greatly depend on retaining the exclusive 
command and disposition of this force. The grant 
of a free passage, therefore, implies a waiver of all 
jurisdiction over the troops during their passage, 
and permits the foreign general to use that disci¬ 
pline, and to inflict those punishments which the 
government of his army may require.’ 

“On appeal, this court [referring to The Ex¬ 
change, 7 Cranch 116], through Chief Justice Mar¬ 
shall.” 

This means that the Uniform Code of Military Justice 
and the Constitution of the United States follow the mili¬ 
tary forces wherever they be stationed, unless some over¬ 
riding, higher authority is paramount to that of interna¬ 
tional law and of the Constitution as so interpreted. 
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POINT 2 

i 

No paramount authority has set aside this immunity.! 

It is contended by respondents that a treaty ratified by 
the Senate supersedes and waives that immunity. Refert- 
ence is made by respondents to the Security Treaty be¬ 
tween the Government of Japan and the Government of 
the United States signed at San Francisco on September 
8, 1951 (Treaties And Other International Acts, Serie^ 
2995, State Dept. Vol. 3, pp. 3329-3332). The answer how[- 
ever is that there is no provision in that treaty to th^ 
waiver of immunity over military forces, or to their status 
in Japanese courts. 

The only reference therein that relates to the subject 
is found in: 

“Article III 

[ 

“The conditions which shall govern the disposi¬ 
tion of the Armed Forces of the United States in 
and about Japan shall be determined by Adminis¬ 
trative Agreements between the two countries. ” 

It will be seen that this Article speaks only of the “dis¬ 
position” of the forces. The word “disposition” in anjy 
dictionary or military use has no reference to the states 
of military personnel before the courts. Disposition means 
the placing and geographical arrangement of the forces. 

Indeed, the definition of “disposition” is found in Web- 
sters New Collegiate Dictionary to be, “The ordering qr 
arranging of anything or the state of being arrange^, 
especially systematically; as, the disposition of draperieq; 
the disposition of troops.” (Emphasis supplied) 

Had the drafters of that treaty intended to refer to tl}e 
legal status of forces, they could have said so by plainly 
using the word “status” or by plainly referring to the 
waiver of immunity. Immunity should not be lightly tossed 
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aside without clear and special language showing such 
an intent. In a case like the present, one where the peti¬ 
tioners claim that their constitutional rights as American 
citizens have been bargained away without their consent 
and that they are being deprived of their privileges and 
immunities as citizens, it is imperative that no force be 
given to language that is obscure and also bears no rela¬ 
tion to the subject matter. 

Since no provision of a treaty authorizes the renuncia¬ 
tion of the immunity, our inquiry seeks any other para¬ 
mount power that may apply. 


POINT 3 

No valid executive power exists. 

It might be urged that the President may act in four 
different ways: 

1. By inherent power 

2. As Commander-in-Chief 

3. By Congressional authorization 

4. By administrative agreement under treaty- 
making powers 

It is contended that none of the four were validly exer¬ 
cised in this case. 

Inherent Power: 

It has been held that inherent power does not exist in 
the President. In Youngstown Sheet and Metal Co. v. 
Sawyer, 343 U. S. 579, the President during the Korean 
fighting seized property of struck steel plants. The Su¬ 
preme Court held (p. 585) that the power to issue the order 
must be derived from a statute or the Constitution. 
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In Tucker v. Alexandroff, 183 U. S. 424 at page 431 it 
was held that in the absence of a treaty, extradition to 
a foreign country cannot be granted. Since the detention 
of petitioners for trial by the Japanese is akin to extradi¬ 
tion, the importance of that authority is plain. It was 
said: | 

“In Moore on Extradition (sec. 408), it is lhid 
down as a general proposition that, in the abseuce 
of a treaty, the surrender of deserting seamen can¬ 
not be granted by the authorities of the United 
States; and an opinion of Attorney General Cush¬ 
ing (6 Op. 148), is cited upon that point. There is 
also another to the same effect (6 Op. 209). It is 
believed that in all the instances which arose be¬ 
tween the United States and Great Britain prior to 
the treaty of 1892 for the reclamation of deserting 
seamen, both powers have taken the position thht 
in the absence of a treaty there can be no reclama¬ 
tion. Several instances of this kind are cited by MJr. 
Moore in his treatise. 

In the case of the United States v. Rauscher, li.9 
U. S. 407, it was held that, apart from the provi¬ 
sions of treaties upon the subject, there was no 
well-defined obligation on the part of one country 
to deliver up fugitives from justice to another, ‘arid 
though such delivery was often made, it was upofn 
the principle of comity, and within the discretion of 
the government whose action was invoked, and It 
has never been recognized as among those obliga¬ 
tions of one government towards another which rest 
upon established principles of international law.’ ’’ 

i 

As to Commander-in-Chief-Authority: 

In the Youngstown case, supra , the Supreme Court heltjl 
(p. 587) that the order could not be sustained even unde| 
the President’s asserted authority as Commander-in-Chief 
and that seizures of property for labor dispute purposes 
had no relation to day-to-day fighting in a theater of wari 

i 

In the present case, the rights of the petitioners to bej 
tried in courts of their own country has no relation toj 
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sions of treaties upon the subject, there was d° 
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though such delivery was often made, it was updn 
the principle of comity, and within the discretion pf 
the government whose action was invoked, and it 
has never been recognized as among those obliga¬ 
tions of one government towards another which rest 
upon established principles of international law.’ ” 

As to Coinmander-m-Chief-Authority: 

In the Youngstown case, supra , the Supreme Court held 
(p. 587) that the order could not be sustained even undejr 
the President’s asserted authority as Commander-in-Chief 
and that seizures of property for labor dispute purpose^ 
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I 

In the present case, the rights of the petitioners to b^ 
tried in courts of their own country has no relation tb 


day-to-day fighting. It has no bearing on the deployment 
of troops or their leadership. This is especially true now, 
because there is no fighting going on. 

In the Tucker case, supra, it was also held that the 
President even as Commander-in-Chief had no power in 
the matter of controlling the extradition of the deserters. 

There is a close resemblance in principle between the 
Tucker case and the instant one. Both deal with a prob¬ 
lem of extradition and both deny the right of the President 
to act in the premises unless he is authorized by Treaty 
or Congress to act. 

It was said in the Tucker case (p. 435): 

“In none of these cases, however, did a question 
arise with respect to the immunity of foreign troops 
from the territorial jurisdiction, or the power of 
their officers over them, or the right of the latter 
to call upon the local officers for the arrest of de¬ 
serters. While no act of Congress authorizes the 
executive department to permit the introduction of 
foreign troops, the power to give such permission 
without legislative assent was probably assumed to 
exist from the authority of the President as com¬ 
mander-in-chief of the military and naval forces of 
the United States. It may be doubted, however, 
whether such power could be extended to the appre¬ 
hension of deserters in the absence of positive legis¬ 
lation to that effect.” 

See also, Toth v. Quarles, 100 Law. Ed. 4. 

Congressional Delegation: 

There is no statute which authorizes the execution of 
the Administrative Agreement. 

Administrative Agreements: 

It might be contended that the immunity of the peti¬ 
tioners’ status was waived by administrative agreement, 
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and that the agreement in the “Status of Forces Agree¬ 
ment”, June 11, 1954 it is urged that the agreement exists 
without any authority by treaty. It purports to recite 
that it is authorized by the “Security Treaty” between 
Japan and the United States. But it has been shown tpat 
that Treaty speaks nowhere about the status of the forcps, 
but rather of their “disposition”. 


Consequently, since it is a requisite that a Treaty |or 
statute authorize an administrative agreement and it has 
been shown that no such authority has been conferred fpr 
the execution of the “Status of Forces Agreement”, it is 
submitted that the latter has no binding effect to abrogate 
the immunity that petitioners have from prosecution pi 
Japanese courts. 


POINT 4 


Even a treaty or administrative agreement cannot 
destroy constitutional guarantees. 

| 

Under the Constitution a Treaty (as distinct from an 
executive agreement) is part of the supreme law of th|e 
land. It has however been held that it is supreme onl^ 
when it is self-executing, Whitney v. Robertson, 124 U. S. 
190, 194. This is not the case with Article III of thte 
“Security Agreement” with Japan, cited above. 

But even treaties cannot destroy what the Constitution 
has guaranteed. In Geofroy v. Riggs, 133 U. S. 258 at 267|, 

it was said: j 

I 

“The treaty power as expressed in the Constituj- 
tion is in terms unlimited except by those restraints 
which are found in that instrument against tM 
action of the government or its departments, anq 
those arising from the nature of the government 
itself and of that of the States. It would not be 
contended that it extends so far as to authorize 
what the Constitution forbids, or a change in the| 
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character of the government or in that of one of the 
States, or a cession of any portion of the territory 
of the latter, without its consent”. (Emphasis sup¬ 
plied) 

See also to the same effect, The Cherokee Tobacco Case, 
11 Wall. 616, 620; Asakura v. City of Seattle, 265 U. S. 
332, 341; Hamilton v. Kentucky Distillers Co., 251 U. S. 
146, 156; Wade v. Hunter, 336 U. S. 684, 690; Tucker, 
Limitations on the Treaty Making Powers, Chapter 8; 
Willoughby, The Constitution (Second Edition), Chapter 
XXXVI, Sections 309 and 314. 

For instance, a treaty couldn’t abolish habeas corpus 
or impose a bill of attainder. Burdick, The American Con¬ 
stitution, Section 34. 

In the Cherokee Tobacco Case, 78 U. S. 616 at 620 (bot¬ 
tom of page) it was said: 

“It need hardly be said that a treaty cannot 
change the Constitution or be held valid if it be in 
violation of that instrument.” 

In re Cooper, 143 U. S. 472, 503 it was said: 

“We are not to be understood, however, as under¬ 
rating the weight of the argument that in a case 
involving private rights, the court may be obliged, 
if those rights are dependent upon the construction 
of acts of Congress or of a treaty, and the case 
turns upon a question, public in its nature, which 
has not been determined by the political depart¬ 
ment in the form of a law specifically settling it, 
or authorizing the executive to do so, to render 
judgment, ‘since we have no more right to decline 
the jurisdiction which is given than to usurp that 
which is not given.’ ” 

Cf. Cordova v. Grant, 248 U. S. 413. 

Assuming that the “Status of Forces Agreement” has 
the dignity and force of a treaty, then constitutional rights 
have been bargained away by the subjection of the peti¬ 
tioners to the criminal jurisdiction of Japan. 
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It must be remembered that the petitioners are not free 
agents. They have not gone to Japan of their own will 
and thereby chosen their own lot. They have been forced 
by reason of their military status to enter a foreign juris¬ 
diction. They themselves have not waived the rights they 
would have by trial in accordance with the Constitution 
and the Military Code. 

These rights are guaranteed by the due process provi¬ 
sions of the Fifth Amendment, and by Section 2 of Article 
IV of the Constitution. Some of these are (this is not 
intended as an all-inclusive catalog): 

1. No ex post facto law (Art. I, Sec. 9) 

2. Right to habeas corpus (Art. I, Sec. 9) 

3. No bill of attainder (Art. I, Sec. 9) 

4. Right to public trial (Amendment VI) 

i 

5. Right to counsel (Amendment VI) (Military Code 
Sec. 646) 

6. Right to know charges (Amendment VI) 

7. No self-incrimination (Amendment V) (Military 
Code Sec. 602) 

8. Right to non-excessive bail (Amendment VTII) 

9. No unreasonable searches (Amendment IV) 

10. Presumption of innocence (Amendment V) 

11. Guilt must be proven beyond a reasonable douty 
(Amendment V) 

12. Right to be confronted by witnesses (Amendment 
VI) 

13. No double jeopardy (Amendment V) (Military Code 
Sec. 619) 

14. Right to subpoena favorable witnesses (Amendment 
VI) 
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15. No cruel or unusual punishments (Amendment 
VIH) (Military Code Sec. 636) 

16. Statute of limitations (Military Code Sec. 618) 

17. Right to apply for Presidential pardon (Art. II, 
Sec. 2) 

These are some of the rights, privileges and immunities 
that are accorded to citizens of the United States. What 
the Japanese law is cannot be presumed. In fact, how 
the Japanese law compares with that of the United States 
is not relevant. The point is that these are the constitu¬ 
tionally protected rights of Americans. They have been 
bargained away without the consent of American troops. 
Since the military personnel had no choice concerning 
their entry into or appearance in the foreign jurisdiction, 
it cannot be urged that the petitioners voluntarily sub¬ 
mitted themselves to Japanese jurisdiction and laws. 


POINT 5 

Germait and Makarenko actually were deprived of 
their constitutional rights. 

If a comparison must be made of the operation of the 
Japanese law with that of the United States, this case 
presents two actual illustrations of a glaring nature: 

1. The right to a speedy trial It is one of the essences 
of common law jurisprudence that a defendant be afforded 
a speedy trial. Indeed only the other day the New York 
Court of Appeals actually reversed a conviction and dis¬ 
missed a prosecution on the ground that a speedy trial 
was not given to the defendant. People v. Prosser, New 
York Law Journal, front page, February 17, 1956, where 
the authorities are collected, and citing United States v. 
Provoo, 17 F. R. D. 183, 198, 203; affirmed, 350 U. S. 857. 
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In this case the petitioners Germait and Makarenkcj 
were kept in the Navy jail for fourteen (14) months oij 
behalf of the Japanese. In fact, criticism of this was mad^ 
in the “Report of the United States Representatives’’ an4 
nexed to Exhibit C of “Return and Answer” for trial of 
these petitioners. It was there said (App. 48, bottom), 
“As regards the rights of the accused, it is noted that 
the accused were not given a speedy trial, and that thej 
court judged that Germait would pay 1,000 yen to a lawyer j 
Mr. Kimura who was appointed by the court as defensd 
counsel before Germait retained his own counsel. Thq 
indictment was served on 5 October 1954. Defense counsej 
for Makarenko was Mr. Koi Fukada of Otsu and Mr. John 
Gentillela of Kobe was retained by Germait; both are 
members of the Bar. The accused were held at Camp 
Otsu from their arrest until 18 September 1954 when they 
were transferred to Camp Fisher Brig., where both men| 
claim they were recipients of maltreatment until they| 
signed a statement for the procurator’s office. On 6 April| 
1955 they were transferred to Camp Okube Stockade, oi^ 
1 July to the Post Brig, Camp Gifu, and on 25 August 1955 
to the Marine Brig, Camp McGill, where they remained 
confined awaiting the expiration of the appeal period. 
From 1 July 1955 they were detained overnight at Camp 
Otsu for each session of the court. Time required for 
overall trial was fifty weeks, a total of twenty-two ses4 
sions. ’ ’ j 

2. Double Jeopardy. Petitioners Germait and Makar¬ 
enko are being held for a continued trial (called “Apn 
peal”) scheduled for April 10, 1956 (App. 27). Japanese 
law is based on the civil code and therefore a trial is not 
ended until the last appeal is determined. (See letter dated 
February 14, 1956 from the Office of the Judge Advocate 
General, Department of the Navy addressed to Repre-j 
sentative Elizabeth Kee.) (App. 11) Therefore, unlike! 
our laws, both under the Constitution and under the Mili-j 
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tary Code, an appeal may be taken by the prosecution 
which is in fact a new trial and a new sentence. The 
letter states (first page, third paragraph) “Upon appeal, 
the facts as found by the court of first instance are gen¬ 
erally binding, but the appellate court may reopen the 
facts when necessary or consider new evidence”. 

These petitioners therefore are confined, in fact, for 
the purpose of a new trial under Japanese law. They are 
thereby being subjected to double jeopardy wholly in vio¬ 
lation of the concepts of our law. 


POINT 6 

Petitioners are detained. 

One of the “Return and Answer” is that the petitioners 
are not restrained in their liberty, and therefore habeas 
corpus would not lie as a remedy. The District Court dis¬ 
regarded this factual contention however and reached its 
decision on the merits. The government originally sub¬ 
mitted a proposed order which incorporated a finding of 
no detention, but the District Judge refused to sign that 
order. 

Instead, the order recites that the court has jurisdic¬ 
tion. Although there is a recital in the order that the deten¬ 
tion beyond the expiration of their enlistment is not un¬ 
lawful, nevertheless his refusal to find that the petitioners 
are not confined indicates that the factual issue of deten¬ 
tion was not determined. Instead, the Court in his opinion 
stated that the dismissal was on the merits, because of 
his prior decision in the May case that the Administrative 
Agreement is valid. 

The ruling with respect to the validity of retention 
beyond their tour of duty relates solely to the finding of 
the validity of the Administrative Agreement. Since the 
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Agreement was found valid then it followed that the reten¬ 
tion of petitioners for trial pursuant to the Agreement is 
valid. 

Petitioners have shown enough by their moving papers, 
to support their allegation of detention. The ‘ ‘ Return 
and Answer’’ admit that the petitioners are subject to 
their command to be turned over to the Japanese for trilal. 
This admission alone makes the detention constructive 
as a matter of law. It is admitted by respondents that 
petitioners will be turned over to the Japanese for trial. 
If the Administrative Agreement is invalid, then the Re¬ 
spondents have no power or authority to command peti¬ 
tioners to appear in the forum of a foreign nation. There¬ 
fore, the conceded subjection of the petitioners to such 
orders is a constructive detention. Since they are re¬ 
strained by respondents in their liberty of choice to refuse 
to submit to the foreign jurisdiction. 

However, the petitioners have gone further: 

1. They allege in their petition that they are being de¬ 
tained. The traverse of this allegation raises a factual 
issue that can be resolved by a hearing and testimony, j 

I 

2. Petitioners support their allegations of detention lj>y 
affidavits from their commanding officers. 

The affidavits of J. L. Locke, the Commanding Officer 
of Germait and Makarenko, sworn to February 29, 1956, 
allege that those petitioners completed their enlistments 
(Germait on November 27, 1955 and Makarenko on Janu¬ 
ary 8, 1955) but that they have not been released and th^t 
they have been detained in Japan for the purpose of tlje 
Japanese prosecution (which in the certificate is euphemis¬ 
tically referred to as “Convenience of the Government ”j). 

They are thus restrained of their liberty and are being 
detained. Tarble’s Case, 80 U. S. 397; Gibson v. U. S., 3^9 
U. S. 338, 359. 
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On the argument, appellees sought to justify the con¬ 
ceded retention beyond the expiry of the enlistment on the 
ground that Marine regulations provided for such reten¬ 
tion when charges are filed against personnel. However, 
such regulation refers to charges that are brought by the 
Marines under the Military Code. It was not intended 
to refer to charges brought by a foreign government. 
Source for such authority is to be found in a treaty, if such 
exists. 

Petitioner Cozart is being detained as stated in his 
certificate “awaiting trial by Japanese Criminal Court”. 

If this issue concerning detention cannot be resolved 
as a matter of law in favor of petitioners, it is necessary 
that the writ issue and that a hearing be held and testi¬ 
mony be taken. Walker v. Johnston, 312 U. S. 275. 

But as stated above, the District Court did not reach 
this issue because it dismissed the petition on the merits. 


POINT 7 

The District Court had jurisdiction to issue a writ 
of habeas corpus. 

Respondents in their “Answer and Return” made the 
objection that the District Court had no jurisdiction to 
entertain the application for a writ of habeas corpus be¬ 
cause the alleged detention is outside the District of Col¬ 
umbia (citing Ahrens v. Clark, 335 U. S. 188). On the 
argument the District Court overruled that contention and 
made a finding in favor of jurisdiction in its order. 

Undoubtedly, the District Court reached its conclusion 
on the basis of this Court’s decision in Eisentrager v. For- 
restal, 84 U. S. App. D. C. 396. 

The Eisentrager case dealt with the point reserved by 
the Ahrens v. Clark case. It will be recalled that the 
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Supreme Court in that case reserved the point (at page 
192, footnote 4) that so troubled the dissenting justice^, 
that if the principle there enunciated were applied tp 
United States citizens who were held outside the territorial 
limits of the United States, then in effect, the Constitu¬ 
tional guarantee of the writ of habeas corpus would be 
effectively denied. 


The Eisentrager case squarely ruled that in a case like 
the present one the Ahrens rule is not applicable, because? 
habeas corpus cannot be denied to a citizen through any 
omission of the Congress. 

The later case of Burns v. Wilson, 346 U. S. 137, was ft 
habeas corpus proceeding relating to servicemen in Guanj 
(a possession of the United States). The Supreme Cour^; 
nevertheless, accepted jurisdiction which it had denied oij 
its own motion in the Ahrens case, when the Government 
sought to waive the point. The Ahrens case dealt with an 
immigration problem, but the Burns case dealt with a 
serviceman’s case. Therein may be found the difference. ! 

See also later case of Toth v. Quarles, 100 Lawyer’s! 
Ed. 4. 

We state this because it comes with ill-grace from thej 
Government to induce young men to enter military service,! 
send them by military fiat to a foreign country, and then 
contend that they do not have the precious ancient con-| 
stitutional right to a writ of habeas corpus because they 
are outside the territorial limits of a United States Dis¬ 
trict Court. 


See also, Ex parte Quirin, 317 U. S. 1; In re Yamashita, \ 
327 U. S. 1, 8; Tucker v. Alexandroff, 183 U. S. 424; Hiatt 
v. Brown, 339 U. S. 103; Whelchel v. McDonald, 340 U. S. 
122; Gusik v. Schilder, 340 U. S. 128; Wade v. Hunter, 336 
U. S. 684, 690; Madsden v. Kmsella, 343 U. S. 341; Johnson 
v. Zerbst, 304 U. S. 458, 467. 



Since the petitioners are not charged with a crime, are 
not being detained for trial by the military or civil au¬ 
thorities of the United States, and since the Uniform Code 
of Military Justice (50 U. S. Code, Chap. 22) does not 
make provision for a challenge of detention, such as this, 
then there is no occasion or opportunity for petitioners 
to exhaust any other remedies as a prerequisite to this ap¬ 
plication. 


POINT 8 

The order should be reversed and the writ granted. 
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BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE i 

i 

i 

On February 8, 1956, appellants filed a petition for writ j 
of habeas corpus in the District Court alleging the fol- j 
lowing facts: They are citizens of the United States and j 
members of the United States Marine Corps stationed in 
Japan, and under confinement or subject to restraint of i 
liberty there for the purpose of compelling their appear- j 
ance or delivery to the criminal courts of Japan so as | 
to effectuate their prosecution under the criminal law r s j 
of Japan. Appellant Riece Cozart is being held because j 
of an indictment for criminal negligence in the Tokyo Dis- j 
trict Court which alleged that he caused the death of a ! 
person while operating a privately owned vehicle. The 
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Army, afte r investij^ krTiT^aBsoiv^ci Cozart of responsi¬ 
bility. Appellants Gerald Germait and~Mack Makarenko 
are being held in connection with proceedings before the 
Otsu District Court, pursuant to indictment, after trial, 
and after sentence, for rape. During trial these appellants 
were confined in a Navy jail. The Japanese court gave 


appellant Germait a two-year suspended sentence and ap- 
pellant Makarenko a three-year suspended sentence. As 
permitted by Japanese practice the prosecution has moved 


their retrial. 


The petition then avers that unless appellants are freed 
from the restraints imposed upon them, they will be de- 
, prived of due process of law and of their rights and im- 
. munities as citizens of the United States under the Fifth 
Amendment, under Article IV, Section 2, under the Con¬ 
stitution of the United States including the Bill of Rights, 
^and under the Articles of War. And it further alleges 
\ that administrative agreements between the United States 
j and Japan pertaining to trials by Japan are illegal and 
j void and not resting on the authority of any treaty; and 

( that there is no other authority in the Executive Depart¬ 
ment to deny appellants the rights enumerated in the peti¬ 
tion. The petition prayed that appellees be directed to 
I produce the bodies of appellants. J.A. 4-7. 

^ ] Pursuant to an order to show cause issued by the District 

Court, appellees on March 5,1956, filed a return and answer 
with a number of exhibits. The following facts appear 
from that return and answer and the exhibits. 1 


On January 9, 1956, Cozart was indicted for violation of 
Article 211 of the Criminal Code of Japan for having 
caused the death of a person as a result of having care¬ 
lessly neglected the duty of a driver to give attention to 
the road and of having exceeded by 30 kilometers per hour 
the legal speed limit of 40 kilometers per hour. J.A. 
18-19. An investigation made by the office of the Provost 
Marshal of the facts and circumstances surrounding the 
accident revealed, however, that Cozart was driving at 


i The facts brought out in the papers filed by either side seem to be largely 
uncontested. 
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the legal rate of speed, and that the accident occurred/ 
when, blinded by the lights of an oncoming vehicle, h< 
swerved the car to the left striking two persons, one o ’ 
whom died. J.A. 20. Since the date of the accident 
Cozart has been at all times on duty status with his organj- 
ization and not under any type of restraint. J.A. 22, 16| 
17. No restraint is planned pending the outcome of tria 
by the Japanese authorities. J.A. 17. He was due to b< 
rotated to the United States on January 26, 1956, but has 
been kept in the Far East Command past that date await¬ 
ing trial by the Japanese court. J.A. 9. His cnlistmen 
in the United States Army expires on October 9, 196J. 
J.A. 51. ^ 

On October 5, 1954, a Japanese court indicted appellantsj 
Germait and Makarenko for rape under Article 177 of thej 
Criminal Code of Japan and Germait alone for inflicting 
injury under Article 181 of that Code. J.A. 25. A report 
made hv the United States Provost Marshal shows that om 
September 13, 1954, at about 10:00 p.m. appellant Germait! 
broke into a laundry building where a Miss Yamagiwa 
was sleeping and assaulted and raped her. Approxi-j 
mately 30 minutes later appellant Makarenko performed 
two acts of perversion and one act of intercourse on the 
same Miss Yamagiwa. The victim twice thereafter at¬ 
tempted to commit suicide. J.A. 24-25. Subsequently, both 
men were interrogated by United States and Japanese au¬ 
thorities. They were advised of their rights under Article 
31 of the Uniform Code of Military Justice, and during 
the questioning bv the Japanese they were accompanied 
hv two members of the United States Provost Marshal’s | 
office. J.A. 25. Japan, having elected to exercise juris-j 
diction, tried both appellants, and on October 29, 1955, 
after a series of hearings, both men were found guilty as 
indicted. United States officers appointed by the United 
States ambassador to attend the trial reported that the j 
proceedings were fairly and impartially conducted. J.A. 
26. Germait was given a suspended sentence of three 
years; Makarenko a suspended sentence of two years, I 
plus payment of a small fine. J.A. 26. On November 10,! 
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1955, the prosecution appealed as permitted under Japa¬ 
nese law. J.A. 26. 

Germait and Makarenko were arrested by the United 
States forces on September 13, 1954, but released on No¬ 
vember 2, 1955, upon receipt of official notification con¬ 
cerning the suspension of their sentences. J.A. 26-27. 
Since that time they have been on full duty and pay status 
with no restraint whatever imposed. J.A. 27. Germait 
was due for rotation to the United States in September, 
1954, and his enlistment expired November 27, 1955, but 
he has been retained in the service in the Far East at the 
convenience of the Government. Makarenko was due for 
rotation to the United States in September, 1954, and his 
enlistment was completed January 8, 1955; but he, too, has 
been retained in the Far East on active duty at the con¬ 
venience of the Government. J.A. 8. 

Argument was had before the District Court on the pe¬ 
tition for the writ and the rule to show cause, and upon 
consideration the Court made the following findings of 
fact: 1. The court has jurisdiction to hear the matter. 2. 
The administrative agreement between the United States 
and the government of Japan as to the status of forces 
and trial of American military personnel by Japanese 
courts does not violate the Constitution or the laws of the 
United States. 3. The retention of appellants Germait and 
Makarenko beyond the expiration of their tour of service 
is not unlawful. The court concluded as a matter of law 
that appellants were not entitled to a writ of habeas cor¬ 
pus, and it ordered that the petition and the rule to show 
cause be discharged. J.A. 2. It is from that order that 
the instant appeal was taken. 

STATUTES INVOLVED 

United States Code § 28 - 2241 , provides: 

Power to grant writ. 

(a) Writs of habeas corpus may be granted by the 
Supreme Court, any justice thereof, the district courts and 
any circuit judge within their respective jurisdictions. The 
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order of a circuit judge shall be entered in the records o|? 
the district court of the district wherein the restraint com¬ 
plained of is had. 

(b) The Supreme Court, any justice thereof, and any 
circuit judge may decline to entertain an application for 
a writ of habeas corpus and may transfer the application 
for hearing and determination to the district court having 
jurisdiction to entertain it. 

• * * # m 

| 

United States Code § 50-552 provides: 

Persons subject to this chapter (article 2) 

The following persons are subject to this chapter: 

(I) All persons belonging to a regular component of the 
armed forces, including those awaiting discharge after ex¬ 
piration of their terms of enlistment; all volunteers from 
the time of their muster or acceptance into the armed forces 
of the United States; all inductees from the time of theiri 
actual induction into the armed forces of the United States,] 
and all other persons lawfully called or ordered into, orj 
to duty in or for training in, the armed forces, from the! 
dates they are required by the terms of the call or order! 
to obey the same; 

• * # * • 

(II) Subject to the provisions of any treaty or agree- j 
ment to which the United States is or may be a party or 
to any accepted rule of international law, all persons serv-j 
ing with, employed by, or accompanying the armed forces; 
without the continental limits of the United States and 
without the following territories: That part of Alaska' 
east of longitude one hundred and seventy-two degrees west, j 
the Canal Zone, the main group of the Hawaiian Islands, j 
Puerto Rico, and the Virgin Islands; 

j 

(12) Subject to the provisions of any treaty or agree-] 
ment to which the United States is or may be a party or j 
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to any accepted rule of international law, all persons 
within an area leased by or otherwise reserved or acquired 
for the use of the United States which is under the control 
of the Secretary of a Department and which is without 
the continental limits of the United States and without 
the following Territories: That part of Alaska east of 
longitude one hundred and seventy-two degrees west, the 
Canal Zone, the main group of the Hawaiian Islands, 
Puerto Rico, and the Virgin Islands. May 5, 1950, c. 169 
§ 1, 64 Stat. 109. 

Department of Defense Directive No. 5525 provides: 

* * • * • 

XIII.—Service personnel confined in foreign prisons 
shall not be discharged from military service until com¬ 
pletion of the term of imprisonment and the return of the 
accused to the United States, except that in unusual cases 
such discharges may be accomplished upon prior authori¬ 
zation of the Secretary of the Department concerned . 

Marine Corps Manual, § 5602 provides: 

Enlisted Personnel Awaiting or Undergoing Trial. 

1. When action is initiated with a view to trial because 
of an offense committed by an individual prior to termina¬ 
tion of his enlistment, or extension thereof—even though 
the term of enlistment may have expired—he may be re¬ 
tained in the service for trial to be held after his period of 
service would otherwise have expired. However, an in¬ 
dividual may not be retained beyond the term of his en¬ 
listment for the purpose of being a witness in a court- 
martial. 

Marmot for Courts Martial, Section 11(d). provides: 

Jurisdiction having attached by commencement of action 
with a view to trial—as by apprehension, arrest, confine¬ 
ment, or filing of charges—continues for all purposes of 
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trial, sentence, and punishment. If action is initiated with 
a view to trial because of an offense committed by an in¬ 
dividual prior to his official discharge—even though the 
term of enlistment may have expired—he may be retained 
in the service for trial to be held after his period of servic^ 
would otherwise have expired. See Article 2(1). 

• • * # « 

NOTE: The treaties and other international agreements involved are 

reprinted in the Appendix to this brief. 

' i 

SUMMARY OF ARGUMENT 

Under the rules of international law, as established by 
international practice, jurisdiction over the criminal acts of 
military personnel stationed in a foreign State lies witji 
that State, except insofar as such jurisdiction may hav|* 
been relaxed or waived by international agreement. 

Administrative agreements entered into between this 
United States and Japan pursuant to treaty between the 
two countries under certain circumstances grant to United 
States courts jurisdiction over criminal acts perpetrated 
by United States personnel stationed in Japan and continue 
in effect Japanese jurisdiction under other circumstances. 
Appellants having committed off-duty acts strictly against 
the civilian population of Japan are subject to the juris¬ 
diction of the Japanese courts both under international law 
and under the treaty and agreements involved, and the^ 
therefore are properly and legally awaiting trial or pos¬ 
sible sentence by Japanese courts. 

The international agreements negotiated between thle 
United States and Japan assure to appellants and others 
similarly situated guarantees of a fair trial and funda¬ 
mental due process, thereby placing them in a position of 
considerable advantage over that which they would have 
occupied in the absence of international agreement. No 
violation of fundamental rights of these appellants has 
occurred, nor, in view of the agreements and the Japanese 
constitution, will any violations occur. 

Appellants are not presently in actual physical restrain! 
Further, neither they nor the persons allegedly construe- 
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tively detaining them are in the territorial jurisdiction of 
the District Court. That court therefore had no jurisdiction 
to issue a writ of habeas corpus in any event. 

ARGUMENT 

I 

Under International Law a Nation Has Jurisdiction Over 
Crimes Committed in Its Territory by Members of Foreign 
Armed Forces Stationed Therein With Its Consent 

Appellants make an assumption, basic to their case, that 
“By general usage and rule of international law, the mili¬ 
tary forces of a foreign country are not subject to the 
jurisdiction of the criminal courts of that country.” 3 If 
that assumption is incorrect, then the argument that they 
have been or might in some way by the application of pro¬ 
cedures prevailing under the Japanese jurisprudential 
system be unlawfully deprived of American constitutional 
rights, falls as well. For if the constitutional protections 
do not, as a matter of international law and practice, 
follow them to foreign States, then they cannot rightfully 
complain that a treaty or executive agreement which recog¬ 
nizes the applicability to them of the legal practices of such 
\ State constitutes a violation of the Constitution. The 
\ question then is whether by rule of international law 
soldiers stationed in a friendly foreign State are subject 
to the jurisdiction of the criminal courts of such State for 
offenses not related to duty status. 

Appellants rely upon several Supreme Court cases, all 
of which derive their law from the celebrated The Schooner 
Exchange v. McFaddon, 7 Cranch (11 U.S.) 116 (1812). 3 

2 Brief, p. 7. 

3 Appellants also quote extensively from an opinion by the United States 
Court of Military Appeals (United States v. Burney , No. 7750, decided March 
30, 1956). It is not apparent what applicability that decision has to the 
problem presented, by the instant case. The court there held that a civilian 
employed in the maintenance of Air Force equipment in Japan could be tried 
by courts martial. We are not disposed to dispute that holding. As for 
the portions from the opinion quoted in appellants’ brief, they indicate 
nothing more than that the judges of the Qourt of Military Appeals thought 
it preferable as a matter of policy for Americans to be tried by courts 
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That case involved a libel filed in a United States cou^t 
by American citizens who claimed to be the owners of tl^e 
schooner. They alleged that the vessel had been seized 
outside the United States by order of the Emperor <j>f 
France and subsequently commissioned as a man-of-w^r 
by the French government. Chief Justice Marshall, in dis¬ 
posing of the jurisdictional issues, made some fundamental 
points which have since been relied on in other cases, par¬ 
ticularly the decisions cited by appellants. These points 
may be summarized as follows: 1. The jurisdiction of tlje 
nation within its own territory is necessarily exclusive and 
absolute. It is susceptible of no limitation not imposed bty 
itself. Any restriction upon it, deriving validity from ah 
external source, would imply a diminution of its sover¬ 
eignty to the extent of the restriction, and an investment 
of that sovereignty to the same extent in that power which 
could impose such restriction. All exceptions, therefor^, 
to the full and complete power of a nation within its owji 
territories must be traced to the consent of the natioji 
itself. They can flow from no other legitimate source. 
2. Sovereigns in practice consent to a relaxation of tbits 
absolute sovereignty, particularly in cases involving (a) the 
person of a foreign sovereign, (b) the person of a foreign 
ambassador or minister, and (c) troops of a foreign 
sovereign which are passing through. 3. The sovereign 
of the place is capable of destroying the implication sinc£ 
it flows solely from his consent. 4 

--j- 

martial rather than by a foreign civil court. Not only did the court not hold 
that trials in foreign courts were not permissible, but the plain inference 
is that the judges had no doubt that such trials were allowed and would 
take place in all cases in the absence of courts martial jurisdiction. Slip 
opinion, at pp. 37-38. 

4 The other decisions relied on by appellants do not add significantly to 
these principles; rather, the courts usually simply applied them to specific 
fact situations—none of them similar to that presented by the instant case. 
Thus, in Coleman v. Tennessee, 97 U.S. 509 (1879), where the State of 
Tennessee attempted to try a soldier of the regular army of the United States 
for crimes allegedly committed during the Civil War, it was stated that a 
soldier could not be tried by an enemy for offenses committed during occupah 
tion. Substantially the same factual situation was presented in Dow v. 
Johnson, 100 U.S. 158 (1879) with the same holding. In Tucker v. Alexan■ 
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If these fundamentals are analyzed it will be found that 
they do not support appellants’ proposition. While ex¬ 
emptions from judicial sovereignty have been implied in 
certain instances as a matter of international comity, the 
basic right and power of the sovereign to try in his crim¬ 
inal courts all those found within his territory cannot 
really be questioned, for jurisdiction is inherent in sover¬ 
eignty and extends to all persons physically within the 
territory. 1 Lauterpacht, Oppenheim’s International Law 
254 (7th Ed. 1947); 2 Moore, International Law Digest 
226 (1906). 

What^do es evolve from the Exchange ca se and similar 
decision spbothby United States courts and others, is that 
although a certain legal immunity for friendly visiting 
foreign forces is sometimes recognized, its acceptance and 
extent are strictly a matter of agreement. It is for the 
territorial sovereign to determine the extent to which he 
wishes to waive the exercise of his jurisdiction. See the 
excellent and exhaustive analysis by Professor Edward D. 
Re, in The NATO Status of Forces Agreement and Inter¬ 
national Law , 50 Northwestern U. L. Rev. 349, particu¬ 
larly the Conclusion, at pp. 390-2. And see also, Barton, 
Foreign Armed Forces: Immunity From, Criminal Juris¬ 
diction, i 27 Brit. Y.B.I.L. 186, 234 (1950). 

This is borne out, too, by a thorough study of the ques¬ 
tion of the immunity of visiting forces from the jurisdic¬ 
tion of the local courts prepared by the Department of 
Justice for use at the hearings before the Senate Commit¬ 
tee on Foreign Relations on the NATO Status of Forces 
Agreement, Supplemental Hearings, Senate Committee on 
Foreign Relations, 83d Cong., 1st Sess., June 24, 1953, 
99 Cong. Rec. 9062-70. This study was subsequently made 
the basis for a law review article, Schwartz, International 
Law ami, the NATO Status of Forces Agreement, 53 Col. 

droff, 183 U.S. 424 (1902), the Court held that the commanding officer of 
Russian detachment which had been allowed to enter the United States, was 
entitled, pursuant to the specific provisions of a treaty, to apprehend a 
deserter within the United States. 
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L. Rev. 1091-1113. It points out that the Supreme Courjt 
of Canada, the Court of Cassation of the Mixed Court of 
Egypt, the Supreme Court of New South Wales, the 
British High Court of Justice, and others, have considered 
and expressly rejected the contention that, absent agreel 
ment to the contrary, friendly forces are entitled t<|> 
immunity from local criminal jurisdiction. 5 

This is true particularly when more than the meri 

“ passage” of troops is involved that the Exchange eas^ 

speaks of, and when the criminal offense is, as here, comt 

mitted while the soldier is not on duty. Schooner Exchange 

is clearly not authority for the proposition that an indij 

vidual member of a force stationed in a country with it^ 

consent is immune, under international law, from the lat-j 

ter’s jurisdiction for off-duty offenses. That the Chief 

Justice was not concerned with criminal offenses by indi-l 

vidual soldiers entirely disconnected with their militaryj 

duties is made evident by his reference to permitting th^ 

foreign general ‘‘to inflict those punishments which the 

government of his army may require.” 0 Moreover, the 

remarks of the Chief Justice were expressly limited to 

troops in passage. It would seem entirely reasonable to 

expect, especially in Marshall’s day, that the commanding 

officer of such troops would have almost constant control 

over them. It would also seem equally reasonable to| 

regard such troops while in transit as being constantly on 

duty. In other words, the situation with which the Chief 

Justice was concerned was quite different from that exist-] 

ing today when the United States has troops stationed forj 

long periods all over the world and in some cases through-! 
_____ I 

5 Citing Reference re Exemption of United States Forces from Canadian \ 
Criminal Law, [1943] S.C.R. 483, [1943] 4 D.L.R. 11; Bin ton, The Egyptian \ 
Mixed Courts and Foreign Armed Forces, 40 Am. J. Int’l. L. 737 (1946); | 
Wright v. Cantrell, 44 N.S.W. St. R. 45 (1943), 1943/1945 Ann. Dig. 133 
(1949) ; Rex v. Navratil (Eng. 1942) 1919/1942, Supp., Ann. Pig. 161 
(1947) ; Rex v. Garrett ex parte de Dryver, 34 T.L.R. 13 (K.B. 1917); I 
French State v. Prat (France, 1920), 1919/1922 Ann. Pig. 332 (1932). 

6 See analysis of the Exchange case in the Columbia Law Review study, i 

53 Col. L. Rev. 1104-1107. i 
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out the area of a receiving state, off duty a considerable 
portion of the time and mingling and sometimes living with 
the general population. 7 Appellants cite no case support¬ 
ing an immunity for off-duty acts. The reason for this is 
apparent. No such reported case exists. This is the con¬ 
clusion reached, too, by the Justice Department study 
referred to above, which demonstrates that exhaustive 
research could reveal no case in any tribunal of the world 
recognizing immunity from local criminal jurisdiction for 
acts committed off duty by members of friendly foreign 
forces. 99 Cong. Rec. 9062-9070. And the only American 
case in which this question was squarely raised rejected 
any such claim of immunity. United States v. Thierichens, 
243 Fed. 419 (E.D. Pa. 1917). Lawrence, in his Interna¬ 
tional Law (7th ed. 1923) goes so far as to state that troops 
are not at all under the jurisdiction and control of their 
local commanders when not on duty (p. 225), and Oppen- 
heim, in 1 Lauterpacht, Oppenheim’s International Law, 
759-760 (7th ed. 1948), likewise concludes that local authori¬ 
ties are competent to punish crimes committed off the mili¬ 
tary post. A multilateral treaty, the so-called Bustamente 
Code, annexed to the Convention on Private International 
Law in Havana, and ratified by a great number of nations 
of the Western Hemisphere, also limits military jurisdic¬ 
tion to offenses legally connected with the army. See 
4 Hudson, International Legislation 2279, 2323 (1928- 
1929). 

Of course ordinary American citizens travelling abroad 
have no standing to complain of trial procedures and pun¬ 
ishment provided by the laws of the country in which they 
are convicted, unless a different mode is specifically pro¬ 
vided by treaty; Neely v. Henkel , 180 U.S. 109, 123 (1901); 
for the Constitution ordains and establishes a Government 
“for the United States of America’’ only—not for foreign 
countries. In re Ross, 140 U.S. 453, 464 (1891). A soldier 

1 E.g., ninety-nine years in the case of bases leased on British territory, 
United States-United Kingdom Leased Bases Agreement 235 (1942). 


committing an off-duty offense should not be considered 
to be in a different category. 8 

Most directly relevant to a determination of wbat is the 
“general usage and rule of international law” is, of 
course, the prevailing practice among nations. For inter¬ 
national law is both changeable and somewhat amorphous; 
it is most readily expressed and “codified” in the agree¬ 
ments between sovereign states. International law and 
practice has been expressed in recent years in a number 
of treaties and other contractual agreements which run the 
gamut from providing immunity to visiting forces to their 
subjection to local jurisdiction. 

Prior to ratification of the NATO Status of Forces 
Agreement, the Brussels Pact treaty (United Kingdom, j 
France, Belgium, the Netherlands, and Luxemburg) 
was the most important multilateral agreement on the 
question of immunity of military forces in foreign terri- j 
tory. It recognized the full jurisdiction of the host state j 
even as to duty offenses. Brussels Treaty Powers Agree¬ 
ment of 1949, 22 Dept, of State Bull., pp. 449-53 (March 
20, 1950). Likewise, the British Allied Forces Act of 
1940, 3 & 4 Geo. 6, c. 51 (1940) did not provide for juris¬ 
dictional immunity for Allied forces on British soil. The j 
United States did not wish these provisions to apply to | 
American forces, and after an exchange of diplomatic j 
notes, Great Britain in 1942 enacted the United States of j 
America Visiting Forces Act, 5 & 6 Geo. 6, c. 31 (1942), 
which granted to American military courts exclusive juris¬ 
diction over criminal offenses committed by American j 
servicemen. The British government considered this con- j 
cession of immunity to be a considerable departure from | 
the traditional system and practice; Schedule to the 
United States of America. Visiting Forces Act 1942, 5 & 6 
Geo., c. 31; Department of State, Executive Agreement 
Series No. 355, Par. 1 (1942); Sen. Rep. No. 956, 78th 

8 Appellant’s comment that servicemen are in the foreign land against their 
will is irrelevant, for jurisdiction is not defeated by the fact that the 
accused is brought into the territorial confines of the court against his will. 
Ker v. Illinois, 119 U.S. 436 (18S6); Frisbie v. Collins, 342 U.S. 519 (1952). 
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Cong., 2d Sess. 4 (1944); tolerable only because of the war. 
Barton, Foreign Armed Forces: Immunity From Criminal 
Jurisdiction 27 Brit. Y.B.I.L. 186, 206 (1950). Similar 
statutes were enacted by other nations pursuant to agree¬ 
ments with the United States, but the granting of this 
immunity was always considered as creating an excep¬ 
tional regime. Department of State, Executive Agreement 
Series No. 356, p. 2 (1943). 

Bearing upon international practice is also the fact that 
England, France, Italy, Turkey, and Bermuda have tried 
American servicemen for local offenses. 99 Cong. Rec. 
4828-29. 

The United States Congress has taken a similar view 
and adopted a like attitude. In 1944 the Service Courts 
of Friendly Foreign Forces Act, 22 U.S.C. §§ 701-706, 
was enacted. While it was designed to implement the 
courts martial jurisdiction of allied forces in the United 
States and to reciprocate for the grant to American mili¬ 
tary courts of jurisdiction abroad, it was to be operative 
only upon a Presidential finding that its “powers and 
privileges” were necessary, and the Senate Judiciary 
Committee, which reported the bill out, stated that this 
grant of power to foreign military courts was to be only 
“of a temporary and conditional nature.” The law¬ 
makers added, most significantly, that “The committee do 
not concede that any foreign military court has more than 
conditional jurisdiction while on our soil.” S. Rep. 956, 
78th Cong., 2d Sess. 2 (1944). An attempt during Senate 
debate to amend the bill so as to come closer to a grant 
of exclusive jurisdiction failed. 90 Cong. Rec. 6490-6498. 

Last but not least, Japan herself has expressly rejected 
the exemption of foreign forces from the jurisdiction of 
local tribunals. Prior to the conclusion of the Unified 
Command Agreement of June 11, 1954, which governs the 
status of United Nations forces stationed in Japan, a Jap¬ 
anese court tried and sentenced two British sailors to 
imprisonment on charges of robbery despite strong pro¬ 
tests from the British government challenging jurisdiction. 
New York Times, 2:1, August 6, 1952. Further indicative 
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of Japan’s policy in this connection is the fact that it 
entered into the Administrative Agreement of February 
28, 1952, which temporarily gave absolute immunity to 
United Nations forces stationed in Japan only on condi¬ 
tion that the NATO jurisdictional formula be substituted 
as soon as the latter became effective in Europe. Article 
XVII, par. 1, of the Administrative Agreement signed 
February 28, 1952. 

As the Attorney General stated before the Foreign Re¬ 
lations Committee of the Senate in connection with hear- 

i 

ings on the NATO Status of Forces Agreement: 

There is no foundation for the contention that under 
international law, friendly forces are immune from the 
criminal jurisdiction of the host state for crimes com¬ 
mitted therein. Hearings, 83d Cong., 1st Sess., June 
24, 1953, p. 77. 

The status of international law and custom may be sum- \ 
marized as follows. No consent, presumed or implied, ex- \ 
ists for armed forces of one nation to enter the territory 
of another. Consent must be expressed in a preliminary 
treaty or other agreement, an agreement which of neces- j 
sity will cover the terms and conditions of entry, including 
any waiver of territorial jurisdiction of the host sovereign 
and the extent of such waiver. For obviously jurisdiction 
by foreign service courts and “ extraterritoriality’’ can only 
exist if the host sovereign wishes it to exist. It is not clear 
how appella nt proposes to enforce or to havpTfhe TTmfe d 
States Government enforce a formula for the immunity of 
American military forces^fromToMl courts in Japan" if 
Japan is not willing to recognize 'snclTimmunfty ' absent 
agreement. 

In view of the above, the jurisdiction of American mili¬ 
tary courts over American citizens abroad becomes a 

* 

matter to be adjusted by a mutually agreeable formula 
with the host country—a political matter par excellence. 

In the instant case the political branches of the Govern¬ 
ment of the United States did arrive at what in their 
judgment was the best obtainable formula for the protec- 
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tion of American servicemen abroad, and in so doing, 
instead of depriving these men of any rights they would 
otherwise have had, by the treaty and the administrative 
agreements they added to these rights (1) by providing 
for jurisdiction in American courts where jurisdiction 
was not to be exercised by the Japanese, and (2) by pro¬ 
viding for special procedural safeguards and basic rights 
for United States citizens tried in Japanese courts which 
otherwise would have been unavailable. 

II 

The Administrative Agreements Between the United States 

and Japan are Valid 

a. Background—Treaties and Agreements 

The Treaty of Peace with Japan was signed at San 
Francisco on September 8, 1951, approved by the Senate 
on March 20, 1952, and ratified by the President on April 
15, 1952. It entered into force on April 28, 1952. 9 Article 
6 (a) of that treaty provides: 

All Occupation Forces of the Allied Powers shall be 
withdrawn from Japan as soon as possible after the 
coming into force of the present Treaty, and in any 
case not later than 90 days thereafter. Nothing in 
this provision shall however prevent the stationing or 
retention of foreign armed forces in Japanese territory 
under or in consequence of any bilateral or multilateral 
agreements which have been or may be made by one 
or more of the Allied Powers, on the one hand, and 
Japan on the other. 

On September 8, 1951, plenipotentiaries of the United 
States and Japan also signed the Security Treaty Between 
the United States of America and Japan. It was approved 
by the Senate on March 20, 1952, and ratified by the Presi¬ 
dent on April 15, 1952. It, too, entered into force on April 
28, 1952. 10 It contains five articles. 


0T.I.A.S. 2490. 

10T.I.A.S. 2491. App. 1-3. 
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Article I provides in part: j 

Japan grants, and the United States of America 
accepts, the right, upon the coming into force of tpe 
Treaty of Peace and of this Treaty, to dispose United 
States land, air and sea forces in and about Japanj 

I 

Article I further goes on to provide that United States 
forces are to be used for the maintenance of international 
peace and security in the Far East and the maintenance ojf 
internal security in Japan if menaced by outside power^>. 
By Article II Japan agrees not to grant military bases tb 
third powers without United States consent. Article lilt 
states: | 

The conditions which shall govern the dispositi on of 
armed forces of the United States of America in and 
about Japan shall be determined by administrative 
agreements between the two Governments. 

i 

Article IV deals with expiration of the treaty and Article, 
V with the machinery for its ratification. 

The United States and Japan on February 28, 1952,j 
signed the Admjnistxatice—AgEfigment c ontemplated ^hv 
Article III of the Security Treaty, it entered into force) 
on April 28, 1952. 11 It provides in pertinent part: 

Whereas the United States of America and Japan j 
on September 8, 1951, signed a Security Treaty which | 
contains provisions for the disposition of United j 
States land, air and sea forces in and about Japan; j 

And whereas Article III of that Treaty states that j 
the conditions which shall govern the disposition of j 
the armed forces of the United States and Japan shall I 
be determined by administrative agreements between I 
the two Governments; 

# * * • • 



n T.IJLS. 2492. App. 3-30. 




Therefore, the Governments of the United States of 
America and of Japan have entered into this Agreement as 
set forth below: 

* # • # • 

Article XVII 

» 

1. Upon coming into force with respect to the United 
. States of the “Agreement between the Parties to the 
j North Atlantic Treaty regarding the Status of their 
j Forces”, signed at London on June 19,1951, the United 
i States will immediately conclude with Japan, at the 
! option of Japan, an agreement on criminal jurisdiction 

similar to the corresponding provisions of that Agree- 
1 ment. 

2. Pending the coming into force with respect to the 
United States of the North Atlantic Treaty Agree¬ 
ment referred to in paragraph 1, the United States 
service courts and authorities shall have the right to 
exercise within Japan exclusive jurisdiction over all 
offenses which may be committed in Japan by mem¬ 
bers of the United States armed forces, the civilian 
components, and their dependents, excluding their de¬ 
pendents who have only Japanese nationality. Such 
jurisdiction may in any case be waived by the United 
States. 

3. [Deals with co-operation between United States 
and Japanese authorities in the apprehension, arrest, 
turning over of arrestees to the authorities having 
jurisdiction, turning over of evidence, searches on 
United States armed forces installations.] 

4. * * * The United States shall give sympathetic 
consideration to a request from Japanese authorities 
for a waiver of its jurisdiction in cases arising under 
this paragraph where the Japanese Government con¬ 
siders such waiver to be of particular importance. 
Upon such waiver, Japan may exercise its own juris- 

( diction. 
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5. In the event the option referred to in paragraph 
1 is not exercised by Japan, the jurisdiction provided 
for in paragraph 2 and the following paragraphs shall / 
continue in effect. In the event the said North AtlaJnticj' 
Treaty Agreement has not come into effect within! 
one year from the effective date of this Agreement,' 
the United States will, at the request of the Japanese 
Government, reconsider the subject of jurisdiction over 
offenses committed in Japan by members of the Unijted 
States armed forces, the civilian component, and tl^eir 

dependents. i 

* * * * * 

On June 19, 1951, the United States, Belgium, Canada, 
Denmark, France, Iceland, Italy, Luxemburg, the Nether¬ 
lands, Norway, Portugal, and the United Kingdom, signed 
the Agreement Between the Parties to the North Atlantic 
Treaty Regarding the Status of their Forces. That treaty 
was approved by the Senate on July 14, 1953, and ratified 
by the President on July 23, 1953. It became effective 
August 23, 1953. Article VII 12 thereof provides in pejr- 
tinent part (1) that the military authorities of the send¬ 




ing State (the State to which the military forces belong) 
shall have exclusive jurisdiction over acts which are of¬ 
fenses under its laws but not offenses under the laws ojf 
the receiving State (the State in the territory of whic|i 
the military forces are stationed); that the authorities ojf 
the receiving State shall have exclusive jurisdiction ovef 
acts which are offenses under its laws but not offensek 
under the laws of the sending State; (2) that in all othe^* 
instances jurisdiction shall be concurrent, the military au^ 
thorities of the sending State, however, having the primary 1 
waivable, right to exercise jurisdiction over (a) offenses 
relating to its property or security, (b) offenses relating! 
to the person or property of another member of the force, 1 
civilian component or dependent, and (c) offenses arising 1 
out of acts or omissions done in the performance of official 
duty; and the authorities of the receiving State having 
primary, waivable jurisdiction over all other offenses. 


I! 

i 


i2App. 32-36. 
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Prior to approval by the Senate, Senator Bricker sought 
to attach a Reservation which would have had the effect of 
depriving the receiving State of jurisdiction over all of¬ 
fenses committed by a member of the force of the send¬ 
ing State, regardless whether in line of duty and regard¬ 
less of the nature of the offense. The Reservation was 
thoroughly considered by the Senate, 13 and rejected by a 
vote of 53-27. 14 However, the Senate did adopt a Reser¬ 
vation the effect of which is to require the commanding 
officers of American military units abroad to examine the 
laws of the foreign State involved with reference to the 
procedural safeguards of the United States Constitution; 
and to require the request of a waiver of foreign jurisdic¬ 
tion if there is danger that the accused will not be pro¬ 
tected because of the absence of such rights. The Reser¬ 
vation further provides that representatives of the United 
States are to be appointed to attend the trial of any 
American by a foreign State under the Agreement with a 
view to observe any failure to comply with the procedural 
safeguards required by that Agreement. 

With the coming into force of the NATO Status of Forces 
Agreement, the United States and Japan, at the request 
of Japan, agreed to abrogate Article XVII of the Admin¬ 
istrative Agreement between the two countries and to sub¬ 
stitute therefor a Protocol, patterned after Article VII of 
the NATO Status of Forces Agreement referred to above. 
Insofar as pertains to the question of respective jurisdic¬ 
tion, the Protocol provides: 

1. Subject to the provisions of this Article, 

(a) the military authorities of the United States 
shall have the right to exercise within Japan all crimi¬ 
nal and disciplinary jurisdiction conferred on them by 
the law of the United States over all persons subject 
to the military law of the United States; 

(b) the authorities of Japan shall have jurisdiction 
over the members of the United States armed forces, 
the civilian component, and their dependents with re- 


13 99 Cong. Kec. 9024-9083. 
H 99 Cong. Kec. 9083. 


21 


spect to offenses committed within the territory of 
Japan and punishable by the law of Japan. 

2. (a) The military authorities of the United States 
shall have the right to exercise exclusive jurisdiction 
over persons subject to the military law of the United; 
States with respect to offenses, including offenses re¬ 
lating to its security, punishable by the law of the 
United States, but not by the law of Japan. 

(b) The authorities of Japan shall have the right 
to exercise exclusive jurisdiction over members of the 
United States armed forces, the civilian component, 
and their dependents with respect to offenses, includ¬ 
ing offenses relating to the security of Japan, punish¬ 
able by its law but not by the law of the United States. 

(c) For the purposes of this paragraph and of para¬ 
graph 3 of this Article a security offense against a 
State shall include 

(i) treason against the State; 

(ii) sabotage, espionage or violation of any law re-| 
lating to official secrets of that State, or secrets 
relating to the national defense of that State. 

3. In cases where the right to exercise jurisdiction is 
concurrent the folio-wing rules shall apply: 

(a) The military authorities of the United States; 
shall have the primary right to exercise jurisdiction! 
over members of the "United States armed forces orj 
the civilian component in relation to 

(i) offenses solely against the property or securityj 
of the United States, or offenses solely against; 
the person or property of another member of the; 
United States armed forces or the civilian com¬ 
ponent or of a dependent; 

(ii) offenses arising out of any act or omission donej 
in the performance of official duty. 

(b) In the case of any other offense the authorities! 
of Japan shall have the primary right to exercise ju-| 
risdiction. 

(c) If the State having the primary right decides! 
not to exercise jurisdiction, it shall notify the authori¬ 
ties of the other State as soon as practicable. The 
authorities of the State having the primary right shall! 



22 


give sympathetic consideration to a request from the 
authorities of the other State for a waiver of its right 
in cases where that other State considers such waiver 
to be of particular importance. 

4. The foregoing provisions of this Article shall not 
imply any right for the military authorities of the 
United States to exercise jurisdiction over persons who 
are nationals of or ordinarily resident in Japan, unless 
they are members of the United States armed forces. 

5. (a) The military authorities of the United States 
and the authorities of Japan shall assist each other in 
the arrest of members of the United States armed 
forces, the civilian component, or their dependents in 
the territory of Japan and in handing them over to 
the authority which is to exercise jurisdiction in ac¬ 
cordance with the above provisions. 

(b) The authorities of Japan shall notify promptly 
the military authorities of the United States of the 
arrest of any member of the United States armed 
forces, the civilian component, or a dependent. 

(c) The custody of an accused member of the United 
States armed forces or the civilian component over 
whom Japan is to exercise jurisdiction shall, if he is 
in the hands of the United States, remain with the 
United States until he is charged by Japan. App. 37-40. 

And the Protocol sets forth in detail (as will be shown 
hereinafter) the rights guaranteed all Americans tried in 
Japanese courts under the Agreement. 

b. The Administrative Agreement and the Protocol Are Authorized 

by the Security Treaty Between the United States and Japan 

Appellants contend that Article III of the Security 
Treaty cannot be construed to authorize administrative 
agreements relating to criminal jurisdiction over Ameri¬ 
can armed forces stationed in Japan pursuant to that 
Treaty. 

Appellees do not concede that this raises a justiciable 
issue. The agreements and the underlying treaty were 
entered into as a result of protracted and complicated 
negotiations with a foreign country and intimately involve 
the relations between the United States and another sov- 
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ereign State. The courts have, since the earliest days oi| 
the Republic, recognized the conduct of foreign relation^ 
as falling within the exclusive power of the political 
branches of the Government, particularly the Executive! 
Foster v. Neilson, 2 Pet. 253 (1829); Williams v. Suffolk 
Insurance Co., 13 Pet. 415 (1839); Chinese Exclusion Case[ 
130 U.S. 581 (1889); Jones v. United States, 137 U.S. 202 j 
Terlmder v. Ames, 184, 270 (1901); Oetjen v. Central 
Leather Co., 246 U.S. 297 (1918); United States v. CurtisS 
Wright Export Corp., 299 U.S. 304 (1936). 

A recent statement of the reasons for the doctrine i$ 
found in Chicago & S. Airlines v. Waterman Steamship 
Co., 333 U.S. 103 (1948), where the Court refused to re| 
view the orders of the Civil Aeronautics Board granting 
or denying applications by citizen air carriers to engage 
in overseas air transportation which pursuant to the Civij 
Aviation Act are subject to approval by the President 
and therefore impliedly beyond those provisions of thcfc 
act authorizing judicial review of Board orders. Explains 
ing the refusal of courts to intervene in cases involving thq 
conduct of foreign relations, the court said: 

... the very nature of executive decisions as to foreigi^ 
policy is political, not judicial. Such decisions are 
wholly confided by our Constitution to the political 
departments of the government, Executive and legist 
lative. They are delicate, complex, and involve largcf 
elements of prophesy. They are and should be under! 
taken only by those directly responsible to the peopl^ 
whose welfare they advance or imperil. They ari 
decisions of a kind for which the Judiciary has neither 
aptitude, facilities, or responsibility and which has 
long been held to belong in the domain of political 
power not subject to judicial intrusion or inquiry, 
333 U.S. at 103, 111. 

The inappropriateness of judicial interference in the 
instant case is made abundantly clear by the fact that,, 
should the Court rule the agreement invalid and, in effect) 
enjoin appellees from taking further action thereunder) 
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such ruling would have only national force. Under the 
agreement, the Japanese government is justified in de¬ 
manding appellants’ surrender to it for purposes of trial or 
service of sentence, and failure to accede to this demand 
might well prejudice existing amicable relations between 
our Government and Japan. 

In any event, the Administrative Agreement and the 
Protocol amending it are valid. 

Appellants’ contention challenging their validity is 
simple—too simple, in fact. They argue: (1) Article III 
of the Security Treaty provides that the conditions which 
shall govern the disposition of the armed forces of the 
United States shall be determined by administrative agree¬ 
ments between the two countries. (2) The word “ disposi¬ 
tion” is not defined in the dictionary as meaning “status” 
or “waiver of immunity.” (3) Ergo, the Agreements are 
not based on the Treaty. This position is paralogical. 

The Security Treaty is a short one. It provides only the 
bare outlines of the right of the United States to station 
troops in Japan to replace those which would have been 
required to be withdrawn by the terms of the Peace Treaty. 
Article III is the only article dealing at all with the condi¬ 
tions which arc to prevail with respect to those troops 
while in Japan, and it lays down no substantive standard 
or directive of any kind, leaving the matter entirely up 
to subsequent Executive, administrative agreements. If 
appellants’ dictionary construction were correct, then 
there would be no way for the two countries to agree under 
this Treaty on any of the rights, duties, and privileges of 
American forces in Japan, and on the correlative relation¬ 
ship between those forces on the one hand, and the Jap¬ 
anese government and the Japanese population, on the 
other. If by the term “disposition” nothing more could 
be meant but the “ordering or arranging of . . . troops,” 
as appellant would have it, 15 then we would be confronted 
with the anomalous situation of a treaty permitting the 
stationing of military forces in a foreign country, and no 
provision, or even the possibility of a provision (short of 
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another treaty), 10 being made concerning such matters as 
compensation for use of Japanese facilities; exemption 
from landing charges; navigational aids; use of public 
utilities; services to be rendered by Japan to the American 
forces; documentary requirements for Americans entering 
Japan, departing therefrom, or stationed therein; auto¬ 
mobile regulations; exemption of armed forces equipment 
and material from customs duties, and taxation; tort anid 
other claims by and against the two governments and thei|r 
citizens or subjects; applicability of foreign exchang^ 
controls; authorized currencies; establishment of United 
States mail facilities; security of American forces, of thj» 
civilians accompanying them, and their property; cost of 
maintenance of American forces in Japan; implementation 
machinery—all of which are covered by the Administrative 
Agreement and only by the Administrative Agreement. If 
the Security Treaty did not grant authority to agree as t 
such matters it would be meaningless and impossible o 
implementation. The Court should certainly not constru 
the treaty so as to render it totally ineffective and incapJ 
able of being implemented if such result can possibly be 
avoided. 

It is a well-established principle that the narrowest- 
possible literal reading of a word in a statute is not neces¬ 
sarily the correct one, Richmond F. <& P. R. Co. v. Brooks, 
91 U.S. App. D.C. 24, 197 F. 2d 404 (1952), for courts are 
not required to give statutes an interpretation which pro¬ 
duces an absurd, Bailey v. Young , 80 U.S. App. D.C. 65, 
149 F.2d 15 (1945), or unreasonable result, United States 
v. American Trucking Association, 310 U.S. 534 (1940), 
or one that is at variance with their legislative history, 
purpose, and background. In re Lambert, 92 U.S. App. 
D. C. 104, 203 F. 2d 607 (1953). 

These principles apply with even more force to treaties, 
for particularly in construing international agreements do 
courts look beyond dictionary definitions of words to the 
construction given by the political department of the Gov¬ 
ernment. Factor v. Laubenheimer, 290 U.S. 276, 294-5 


is Cf. 98 Cong. Rec. 2386. 
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(1933); Cook v. United States, 288 U.S. 102, 112 (1933); 
The Yvlu, 71 F.2d 635 (5th Cir. 1934). 

That the Court here should not interpret the Treaty as 
appellants wish to have it construed is made abundantly 
plain by its history, which reveals that the present ar¬ 
rangements were in fact contemplated, and the Senate, 
which approved both the Security Treaty and the NATO 
Status of Forces Agreement (upon which the Protocol is 
based), advised thereof. 

Clearly the negotiating parties—Japan and the Exec¬ 
utive branch of the United States Government—understood 
Article III of the Treaty to permit an administrative 
agreement not so limited as appellants would have it; for 
immediately after the signing of the Treaty and prior even 
to Senate approval thereof, they drew up and completed the 
draft of the Agreement dealing with criminal jurisdiction, 
among other matters, far beyond the narrow meaning 
appellants wish to read into the term * 1 disposition.’’ 

And the Senate, in approving the Treaty, likewise fully 
understood the scope of Article III. In fact the completed 
Agreement was before the Senate during the debates on 
ratification of the Treaty. 98 Cong. Rec. 2376-2381. Fur¬ 
ther, on the final day of debate, Senator Knowland asked 
and was granted unanimous consent to have printed in 
the body of the Congressional Record the text of the rene¬ 
gotiation clause in Article XVII of the Agreement which 
provided for substitution in Japan of the NATO jurisdic¬ 
tional formula as soon as the latter became effective in 
Europe. 98 Cong. Rec. 2555. 

That ratification of Article III of the Treaty implied 
approval of the Administrative Agreement including its 
criminal jurisdiction solution, was brought out in other 
ways as well. 

On the final day of debate on the Treaty, Senator Jenner 
introduced a Reservation to the effect that since Congress 
had the sole power to declare war and authorize employ¬ 
ment of the armed forces, any administrative agreements 
under Article III of the Security Treaty were to be void 
insofar as the United States was concerned unless ratified 
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by the Senate as a treaty or otherwise approved by the 
Congress. 98 Cong. Rec. 2596. During debate thereon, 
Senator Sparkman inserted into the Record a Report on 
the Treaty, which, in pertinent part, stated, 

Article III provides for administrative agreements 
between the two Governments to cover the disposition 
of United States Armed Forces in and about Japan. 
Obviously, the broad grant of power laid down in the 
Security Treaty will have to be supplemented by de¬ 
tailed arrangements dealing with such matters as the 
facilities and areas to be used, the right of the United 
States in the areas, transit privileges, metereological 
services, criminal jurisdiction , 17 imports, taxation, and 
so on. 18 

Nevertheless, the Reservation was rejected by a vote of 
45-22. 98 Cong. Rec. 2604. 

Similarly, the Senate was fully cognizant when it ap¬ 
proved the NATO Status of Forces Agreement that such 
approval entailed adoption of the same formula for Japan 
by administrative agreement. During the hearings before 
the Senate Foreign Relations Committee on the NATO 
Status of Forces Agreement it was noted on numerous occa¬ 
sions that the United States was under commitment by 
virtue of Article XVII of the Administrative Agreement 
with Japan to enter into a jurisdictional arrangement with 
the Japanese based on the NATO Status of Forces Agree¬ 
ment. Thus, Senator Smith of New Jersey stated: 

I was with Mr. Dulles in the Far East last fall, and 
this question came up in our discussions of the Japa¬ 
nese Peace Treaty and the arrangements for the mili¬ 
tary occupation there. It was agreed then that what¬ 
ever understanding was worked out with the NATO 
countries, especially Britain and France, with regard 
to this particular question, would be handled in the 
same way in Japan. The Japanese people agreed that 


17 Emphasis supplied. See also, 98 Cong. Rec. 2372. 
is 98 Cong. Rec. 2602. 
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they would be willing to do that. So this does involve 
Japan, of course, as well as the NATO countries. 19 

On April 8, 1953, this colloquy ensued between Senator 
Wiley, Chairman of the Senate Foreign Relations Commit¬ 
tee, and Mr. Herman Phleger, legal adviser to the Secre¬ 
tary of State: 

The Chairman : There was some question raised today 
about Japan. I understand that the Status of Forces 
Agreement will also be applicable to our troops in 
Japan under the terms of the administrative agreement 
with the Japanese. Will you comment upon the agree¬ 
ment from the point of view of the situation in Japan 
and our relations with the Japanese. 

Mr. Phleger. At present the United States military 
authorities exercise exclusive jurisdiction over mem¬ 
bers of the United States forces, civilian employees, 
and their dependents in Japan in criminal cases. 

These arrangements for exclusive jurisdiction were 
accepted by the Japanese only as temporary arrange¬ 
ments. The United States agreed to make the concur¬ 
rent jurisdiction arrangements of the NATO Status of 
Forces Agreement applicable to the United States 
forces in Japan upon the coming into effect of the 
NATO agreement. 

• * • * • 

The exercise of exclusive jurisdiction by the United 
States over its forces in Japan is one of the most 
serious causes of friction between the United States 
and Japan, and a major source of dissatisfaction in 
Japan with the security treaty and the administrative 
agreement. All political parties are opposed to the 
continued exercise of this privilege by the United 
States. What the Japanese want is equality of treat¬ 
ment with the NATO countries. Thus, application of 

Status of Forces of the North Atlantic Treaty, Supplementary Hearings 
Before the Committee on Foreign Relations, United States Senate, 83d Cong., 
1st Sess., p. 64. 
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the same jurisdictional arrangements to our forces in 
Japan as are applicable to our forces in the NATO 
countries will help to strengthen the basis for Amer¬ 
ican-Japanese cooperation . 20 j 

See also, Hearings Before Senate Foreign Relations Com¬ 
mittee on Status of Forces of the North Atlantic Treaty, 
pp. 15 and 24, and Supplementary Hearings, p. 83. 

Truly, as the Hon. Walter Bedell Smith, Under Secre¬ 
tary of State, stated to the members of the Senate Foreigi^ 
Relations Committee: 

The committee is aware that under the administra! 
tive agreement with Japan we agreed to conclude im-j 
mediately with Japan at its option, once we have ratin 
fied this status of forces agreement, another agreement 
on criminal jurisdiction similar to the provisions of 
this agreement which is now before you. 21 

It is plain, then, that the Executive Department which 
negotiated the treaties and administrative agreements in¬ 
volved; the government of Japan, the other contracting 
party to the treaties and agreements; and the United 
States Senate which approved the treaties in question; all 
fully understood that Article III of the Security Treaty 
authorized and contemplated the first Administrative 
Agreement; and that Article XVII of such Agreement in 
turn provided for and contemplated a further Agreement 
such as the Protocol the validity of which appellants ques¬ 
tion. In view of that; in view further of the absurd results | 
to which a contrary construction would lead; and in view j 
finally of the serious havoc that would be created in our j 
foreign policy if agreements dealing with a most sensitive 
area of our foreign relations which are negotiated and ap- j 
proved by the political branches of the Government were j 

to be subsequently invalidated by the Judiciary on the 
— 

20 Status of Forces of the North Atlantic Treaty Hearings Before the j 
Committee on Foreign Relations, United States Senate, 83d Cong., 1st Sess., 
p. 78. 

21 Ibid., p. 5. 
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ground that a court’s construction of treaty terms did not 
accord with that understood by all of the interested parties 
to be their meaning; it is respectfully suggested that this 
Court should hold that the Administrative Agreements were 
valid as authorized by and entered into pursuant to treaty. 22 

in 

The Treaty and the Agreements Take No Constitutional Rights 
From Appellants; on the Contrary, They Guarantee to 
Appellants Basic Safeguards of a Fair Trial 

Appellants argue that by the Treaty and the Agree¬ 
ments they are being deprived of certain constitutional 
safeguards. That is wholly incorrect. As we have shown, 
/there is no rule of international law which makes military 
personnel on friendly foreign soil immune from prosecution 
by the territorial sovereign for offenses against the civilian 
population. We further have demonstrated that the agree¬ 
ments with Japan were entered into pursuant to treaty au¬ 
thority and are valid and binding in every respect. We 
will now demonstrate that contrary to appellants’ claims 
these agreements actually provide for and insure proper 
procedures, for great care was taken in the drafting of the 
agreements to make certain that American citizens tried 
by Japanese courts would be guaranteed a fair trial con¬ 
sistent with American concepts of justice. 

The Constitution of Japan which was promulgated No¬ 
vember 3, 1946, and approved by General Douglas Mac- 
Arthur, Supreme Allied Commander, provides inter alia 
(J.A. 36-38): 

Article 31. No person shall be deprived of life or 
liberty, nor shall any other criminal penalty be im¬ 
posed, except according to procedure established by 
law. 

22 In view of the clear authority provided by the Treaty it would appear 
to be unnecessary to justify the Administrative Agreements on other grounds. 
Ee it mentioned, however, that Article 2 (11) and (12) of the Uniform Code 
of Military Justice, 50 U.S.C.A. $ 552, contemplates and provides for agree¬ 
ments other than treaties in the field of criminal jurisdiction over United 
States service personnel. See particularly, H. Rep. 491, accompanying H.R. 
4080, 81st Cong., 1st Sess., at pp. 9-10. 


31 


Article 32. No person shall be denied the right of access 
to the courts . 

Article 33. No person shall be apprehended except 
upon warrant issued by a competent judicial officer 
which specifies the offense with which the person isj 
charged, unless he is apprehended, the offense being 
committed. 

Article 34. No person shall be arrested or detained [ 
without being at once informed of the charges against | 
him or without the immediate privilege of counsel; j 
nor shall he be detained without adequate came; and 
upon demand of any person such cause must be im- i 
mediately shown in open court in his presence and j 
the presence of his counsel. 

Article 35. The right of all persons to be secure in their i 
homes, papers and effects against entries, searches j 
and seizures shall not be impaired except upon war¬ 
rant issued for adequate cause and particularly de- | 
scribing the place to be searched and things to be j 
seized, or except as provided by Article 33. Each ! 
search and seizure shall be made upon separate war- I 
rant issued by a competent judicial office. 

i 

Article 36. The infliction of torture by any public of- j 
ficer and cruel punishments are absolutely forbidden, j 

i 

Article 37. In all criminal cases the accused shall en- j 
joy the right to a speedy and public trial by an im- j 
partial tribunal. 

He shall be permitted full opportunity to examine 
all witnesses, and he shall have the right of compul- j 
sory process for obtaining witnesses on his behalf 
at public expense. 

At all times the accused shall have the assistance 
of competent counsel who shall, if the accused is un- j 
able to secure the same by his own efforts, be as¬ 
signed to his use by the State. 

Article 38. No person shall be compelled to testify | 
against himself . 
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Confession made under compulsion, torture or 
threat, or after prolonged arrest or detention shall 
not be admitted to evidence. 

No person shall be convicted or punished in cases 
where the only proof against him is his own con¬ 
fession. 

Article 39. No person shall be held criminally liable for 
an act which was lawful at the time it was committed, 
or of which he has been acquitted, nor shall he be 
placed in double jeopardy P 

In addition, Paragraph 9 of the Protocol specifically as¬ 
sures Americans tried pursuant thereto the following rights 
(J.A. 31-32; App. 41): 

Whenever a member of the United States armed 
forces, the civilian component or a dependent is prose¬ 
cuted under the jurisdiction of Japan he shall be en¬ 
titled : 

(a) to a prompt and speedy trial; 

(b) to be informed , in advance of trial, of the specific 
charge or charges made against him; 

(c) to be confronted with the witnesses against him; 

(d) to have compulsory process for obtaining wit¬ 
nesses in his favor, if they are within the juris¬ 
diction of Japan; 

(e) to have legal representation of his own choice for 
his defense or to have free or assisted legal rep¬ 
resentation under the conditions prevailing for 
the time being in Japan; 

(f) if he considers it necessary to have the services 
of a competent interpreter; and 

(g) to communicate with a representative of the 
Government of the United States and to have 
such a representative present at his trial. 24 

23 Emphasis added throughout. 

24 Emphasis added throughout. 
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And this Paragraph in turn is supplemented by the 
Agreed Official Minutes Regarding the Protocol to Amend ! 
Article XVII of the Administrative Agreement, signed Sep- i 
tember 29,1953, by the representatives of the United States 
and Japan, which provide, inter alia (J.A. 32-33): 


1. The rights enumerated in items (a) through (e) of j 
this paragraph are guaranteed to all persons on trial 
in Japanese courts by the provisions of the Japanese 
Constitution. In addition to these rights, a member of 
the United States armed forces, the civilian component 
or a dependent who is prosecuted under the jurisdic- ! 
tion of Japan shall have such other rights as are guar¬ 
anteed under the laws of Japan to all persons on trial 
in Japanese courts. Such additional rights include the 
following which are guaranteed under the Japanese j 
Constitution: ! 


(a) He shall not be arrested or detained without 
being at once informed of the charge against him or 
without the immediate privilege of counsel; nor shall 
he be detained without adequate cause; and upon de¬ 
mand of any person such cause must be immediately ! 
shown in open court in his presence and the presence 
of his counsel; 

(b) He shall enjoy the right to a public trial by an 
impartial tribunal; 

(c) He shall not be compelled to testify against him¬ 
self; 

(d) He shall be permitted full opportunity to exam¬ 
ine all witnesses; 

(e) No cruel punishments shall be imposed upon him. 

2. The United States authorities shall have the right 
upon request to have access at any time to members of 
the United States armed forces, the civilian compo¬ 
nent, or their dependents who are confined or detained 
upon Japanese authority. 

3. Nothing in the provisions of paragraph 9(g) con¬ 
cerning the presence of a representative of the United 
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States Government at the trial of a member of the 
United States armed forces, the civilian component or 
a dependent prosecuted under the jurisdiction of Japan, 
shall be so construed as to prejudice the provisions of 
the Japanese Constitution with respect to public trials. 25 

Finally, the Department of Defense has directed that the 
Senate Resolution accompanying the Senate’s consent to 
ratification of the NATO Status of Forces Agreement which 
provides for the attendance of United States observers at 
foreign criminal trials of United States military personnel 
shall be applicable to trials in Japan as well, and represen¬ 
tatives designated by the United States Ambassador to 
Japan in fact do attend and observe each such trial. J.A. 
38, 35-36. 

A comparison between the rights guaranteed to Amer¬ 
icans subject to Agreement in Japan and the standards of 
a fair trial Federally required of State courts 26 in the 
United States, 27 reveals that United States citizens tried in 
Japan are accorded all of the elements of due process of 
law. Cf. Madsen v. Kinsella, 343 U.S. 341, 358-60 (1952). 

The Supreme Court has repeatedly rejected the argu¬ 
ment that every restriction on the Federal Government con¬ 
tained in the Bill of Rights is by virtue of the Fourteenth 


25 Emphasis added throughout. 

26 Persons otherwise subject to military law who while serving in the 
United States commit offenses against private citizens are tried by State 
courts, Drury v. Lewis, 200 U.S. 1 (1906), and are of course by virtue of 
the Federal Constitution entitled to only those rights which have been read 
into the Fourteenth Amendment. Such persons when tried by a foreign 
State could hardly be deemed entitled to more protection than they would 
have in the United States. 

27 This is not to say that the Fourteenth Amendment standard insofar as 
it makes applicable to the States certain Federal Bill of Bights guarantees 
is necessarily pertinent here. The test to be used here may w’cll be different; 
i.c., one merely of basic civilized practice among nations. Qompare Bums v. 
Wilson, 346 U.S. 137 (1953), where evidently a standard other than that 
provided by the Fifth or Fourteenth Amendment was held to be required of 
the military. However, in the absence of another gauge, comparison is made 
herein between the guarantees provided by the Agreements and the Fourteenth 
Amendment. 
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Amendment also a restriction on the States. Wolf v. Colo¬ 
rado, 338 U.S. 25 (1949); Adamson v. California, 332 U.S. 
46 (1947). The test as to whether a right set forth in ttjie 
Federal Constitution is so fundamental that without jit 
there cannot be a fair trial was said in Palko v. Connecticut, 
302 U.S. 319 (1937) to be whether the particular right }s 
so basic as to he of the very essence of a scheme of ordered 
liberty so that to abolish it would be to violate a principle 
of justice so rooted in the traditions and conscience of oujr 
people as to be ranked as fundamental. This test is ja 
flexible one, not resulting in a fixed catalogue of rights bujt 
rather arrived at by a method of decision, exclusion an<{L 
inclusion, Wolf v. Colorado, supra, depending also upon th^ 
setting in which the rights is asserted. 28 Among the right^ 
which have been held to be so fundamental as to be withii^ 
the protection of the due process clause of the Fourteenth 
Amendment are: 

1. Right to be represented by counsel. In re Olivier, 333 
U.S. 257 (1948); Mellanson v. O'Brien, 191 F.2d. 963| 
(1st Cir. 1951); 

2. Right to trial by an impartial court. Turney v. Ohio,\ 

273 U.S. 510 (1927); j 

3. Right not to be convicted as a result of confessions | 
obtained by torture. Brown v. Mississippi, 297 U.S. 
278 (1936); 

4. Right to examine witnesses. In re Olivier, supra; j 

5. Right to be tried under a definite statute. Lametta j 

v. New Jersey, 306 U.S. 451 (1939); j 

6. Right to counsel. Powell v. Alabama, 287 U.S. 45 

(1932); j 

7. Right to a public trial. In re Olivier, supra; 

8. Right to be informed of charges. Snyder v. Massa¬ 
chusetts, 291 U.S. 97 (1934). | 


28 Thus, as pointed out above, what is required of a civilian court in a 
State of the United States is not necessarily demanded of a courts martial i 
or perhaps a court in a foreign land—so long as minimum civilized standards 
are adhered to. 
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On the other hand, among the rights enumerated in the 
first eight Amendments to the Constitution which have 
been held not to be so fundamental that deprivation thereof 
by a State would amount to a denial of due process of 
law, are: 

1. Right to indictment by grand jury. Hurtado v. Cali¬ 
fornia, 110 U.S. 516 (1884); 

2. Right to be immune from unreasonable searches and 
seizures. Wolf v. Colorado, supra. 

3. Right to trial by jury. Maxwell v. Bow, 176 U.S. 581 
(1900); 

4. Privilege against self incrimination. Twining v. New 
Jersey, 211 U.S. 78 (1908); Adamson v. California, 
332 U.S. 46 (1947); 

5. Right to be free from appeals by prosecution. Palko 
v. Connecticut, supra; 

6. Protection from cruel and unusual punishment, hi 
re Kimmler, 136 U.S. 436 (1890); 

7. Right to a speedy trial. Gaines v. Washington, 277 
U.S. 81 (1928); 

8. Right to confrontation of witnesses. Stein v. New 
York, 346 U.S. 156,195 (1953). 

These listings make it quite plain that the rights guar¬ 
anteed United States citizens tried in Japan fully measure 
up to a most exacting standard of fair trial, and that the 
agreements with Japan fully provide those rights which 
are essential to civilized due process. As a matter of fact, 
in a number of instances, safeguards are prescribed for 
trials in Japan which go far beyond minimum due process 
standards. E.g., prohibition against unreasonable searches 
and seizures, mandatory services of interpreters, etc. 

However, it must not be forgotten that the persons sub¬ 
ject to the agreements are physically located in the terri¬ 
tory of a foreign sovereign, and that under international 
law they are not entitled to any procedural safeguards but 
those which the foreign sovereign chooses to accord. These 
agreements therefore afford them far greater protection 
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than they would enjoy without them. The argument is 
made in this connection that constitutional rights of 
soldiers are abridged when they are involuntarily assigned 
to duty in a foreign country where they may be subjected 
to trial by foreign courts which do not afford all of the 
rights contained in our Bill of Rights. But, as pointed out 
above, all those rights which are basic to fair trials are 
guaranteed under the agreements here involved. Further, 
however, the concept of military service carries with it the 
fact that by being compelled to perform such service a 
person is required to forego many Constitutional rights he 
would otherwise enjoy. Selective Draft Cases, 245 U.S. 366 
(1917). For example, while the liberty secured by the 
Fourteenth Amendment consists in part of the right of a 
person to live and work where he will, Allgeyer v. Louisiana, 
165 U.S. 578 (1897), a soldier may be compelled, by force if 
need be, and without regard to personal wishes, pecuniary 
interests, or even religious or political convictions, to take 
his place in the ranks of the army of his country and risk 
the chance of being shot down in its defense. Jacobson v. 
Massachusetts, 197 U.S. 11, 29 (1905). 

In sum, it would appear that while the Constitution hasj 
no extraterritorial applicability to trials of American citi¬ 
zens by foreign courts in foreign countries, in fact the agree¬ 
ments between the United States and Japan guarantee a 
fair trial consistent with American concepts of justice and 
do not permit violations of fundamental due process of law. j 
As concerns specifically these appellants, they cannot in | 
any event complain of denials of rights. Cozart has notj 
even been tried as yet, and the Court would not be justified,i 
we submit, in assuming that Japan, a civilized State, a re-1 
spected member of the family of nations, and bound by a 
treaty to the United States, would through its courts pro- j 
vide less than the due process it has contracted to guar- j 
antee by virtue not only of its own Constitution but by! 
virtue also of solemn undertakings with the United States, i 
Germait and Makarenko complain specifically of two al- i 
leged violations of their Constitutional rights: (1) double j 
jeopardy, (2) lack of speedy trial. As pointed out above, j 
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the Supreme Court of the United States has held in Palko 
v. Connecticut, supra, that a State of the United States may 
constitutionally permit appeals by the prosecution in crim¬ 
inal cases. If Germait and Makarenko had committed the 
crime of rape in Connecticut and if after trial there the 
State had entered an appeal, no federally-recognizable 
right would thereby have been violated. Can Japan be held 
to a more exacting standard? Or, more pertinently, can 
what is permissible under the United States Constitution 
in Connecticut be forbidden under that Constitution in 
Japan? The answer obviously is in the negative. 

The same applies with respect to the speedy trial allega¬ 
tion. There again, the courts have held that speedy trial 
rights and Sixth Amendment rights generally are not 
deemed incorporated into the Fourteenth Amendment. Ex 
parte Whistler, 65 F. Supp. 40 (E.D. Wis. 1945), appeal 
dism., 154 F. 2d 500 (7th Cir. 1946), cert, denied, 327 U.S. 
797 (1946); Eilenbecker v. Plymouth County, 134 U.S. 31 
(1890); Gaines v. Washington, 277 U.S. 81, 85 (1928); 
Falkowski v. Mayo, 173 F. 2d 742 (5th Cir. 1949). Thus, 
they cannot be considered so fundamental to the American 
concept of justice that failure to accord them in a foreign 
court would be repugnant to due process. As a matter of 
fact, the guarantees of the Sixth Amendment do not even 
apply to cases arising in the United States land and naval 
forces, Ex parte Benson, 63 F. Supp. 808 (N.D. Cal. 1945); 
to courts martials, Sima v. United States, 96 F. 932, 937 (Ct. 
Clms. 1951); and to Indian country. United States v. Daw¬ 
son, 15 How. (U.S.) 467,487 (1853). Actually, speedy trials 
are guaranteed in Japan, and Germait and Makarenko here 
did have a trial which would not violate such guarantees. 
The offenses were committed on September 13, 1954. On 
October 5, 1954, appellants were indicted. On November 
17,1954, the trial began. At that time the defense requested 
a continuance, J.A. 43, subsequent trial sessions being held 
thereafter at regular intervals until the verdict of guilty 
was handed down October 29, 1955. J.A. 26. While in 
accordance with Japanese practice the trial was subject to 
frequent recesses, it was nevertheless started promptly 
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and conducted as speedily as the rules permitted, free from 
arbitrary delays. Cf. Shepherd v. United States , 163 F. 2d 
924 (8th Cir. 1947). Appellants have neither alleged nc^r 
shown in what ways the delay adversely affected the prep¬ 
aration of their defense, United States v. Holmes , 168 F. 
2d 888 (3d Cir. 1948), and the Court should not assume a 
violation of rights in view of the great delicacy of the prob¬ 
lems which a ruling against appellees would inevitably en¬ 
tail. The Treaty and the Agreements do not violate tl^e 
Constitution; there has been no violation of appellant^’ 
rights; and they have no cause for complaint. 

IV 

! 

The District Court Had No Jurisdiction 

I 

a. Appellants Are Not Within the Territorial Jurisdiction of the Dis¬ 
trict Court for the District of Columbia 

I 

28 U.S.C. § 2241 provides that 

i 

Writs of habeas corpus may be granted by the Supremp 
Court, any justice thereof, the district courts and any 
circuit judge within their respective jurisdiction. . . i. 


In Ahrens v. Clark , 335 U.S. 188 (1948), the Suprem^ 
Court had occasion to interpret the phrase “within thei|* 
respective jurisdictions ” and it squarely concluded that the 
jurisdiction of the District Court to issue the writ is ref- 
stricted to those petitioners who are confined or detained 
within the territorial jurisdiction of the court (whether oi 
not the jailer or custodian be physically found within tha| 
territorial jurisdiction). In so ruling, however, the Courj; 
reserved opinion on the question of “what process, if any| 
a person confined in an area not subject to the jurisdiction 
of any district court may employ to assert federal rights.’! 
335 U.S. at 192. Subsequently, in Eisentrager v. Forrestal > 
84 U.S. App. D.C. 396, 174 F. 2d 961 (1949), this Court) 
decided the point reserved in the Ahrens case in favor oi| 
the petitioner, stating that persons held by the United) 
States Army in Germany could properly petition for a 
writ of habeas corpus in the District Court for the Dis^ 

i 

i 
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trict of Columbia. But the Supreme Court reversed, John- 
son v. Eisentrager, 339 U.S. 763 (1950). In a broadly 
phrased opinion, the Court relied principally on other points 
to reverse the decision of this Court, but it did not entirely 
fail to comment upon the rationale here adopted. Thus, it 
is stated at pp. 790-1 of 339 U.S. Reports: “Since in the 
present application we find no basis for invoking federal 
judicial power in any district, we need not debate as to 
where, if the case were otherwise, the petition should be 
filed .’* Apparently, in view of the disposition made of the 
Eisentrager case by the Supreme Court and the language 
used in connection therewith, the earlier opinion of this 
Court in that case can be deemed if not overruled at least 
so nullified as to leave this question where it stood before 
the case reached the courts. 

Subsequently, in Burns v. Wilson, 346 U.S. 137 (1953), 
the jurisdictional question might again have arisen had the 
parties desired to present it. But, as Mr. Justice Frank¬ 
furter pointed out in a separate opinion, 346 U.S. 844, the 
issue had “neither been argued by counsel nor considered 
by the Court.” 

It would appear, therefore, that as the law now stands 
the matter is judicially unresolved. And this Court has 
another opportunity to consider the point reserved in 
Ahrens, which, it is submitted, should presently be decided 
in favor of appellees. Fundamentally, what is involved is 
a question of what jurisdiction Congress conferred and in¬ 
tended to confer upon the District Court—for it could 
hardly be maintained that such court can have a self- 
created territorial jurisdiction. But since in Ahrens the 
Supreme Court determined that habeas corpus jurisdiction 
lv was limited to those persons confined in the territorial 
i \ limits of the court, it is not seen how any court could reach 
\ \ out beyond those limits merely because otherwise the per- 
I \ son detained might be without adequate remedy. As this 
\ ^ Court has said in McGowan v. Moody, 22 App. D.C. 148 
(1903) (which was cited with approval in Ahrens v. Clark), 

The question is one of power, and not in the ex¬ 
pediency of its exercise in the particular case, because 
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there may happen to be no other tribunal in which rer 
lief might be had. 

We are compelled to give a negative answer to th^ 
question, notwithstanding that it may possibly be tha|t 
the party on whose behalf the petition is presented is 
restrained of his liberty under the order of a tribunal 
unknown to the constitution and law, and is without 
certain remedy in any other court. 22 App. D.C. at 158^ 

See also, Sanders v. Bennett, 80 U.S. App. D.C. 32, 148 F| 
2d 79 (1945). 

Moreover, the Secretary of Defense and the Secretary^ 
of the Navy, the appellees named in the petition, do not 
even have physical custody of appellants. It is the jaileit 
having actual custody rather than a remote supervisor such 
as a Cabinet officer who must be named as respondent ip 
the petition for the writ. Sanders v. Bennett, supra; Jowesj 
v. Biddle, 131 F. 2d 853 (8th Cir. 1942). For it is only that! 
jailer who can effectuate the release of the prisoners. See! 
McGowan v. Moody, supra, 22 App. D.C. at 163-4. 

b. Appel anis Are Not Detained 

Habeas corpus lies to produce the body of one who is ini 
actual detention. There is serious question whether any ofi 
the appellants can qualify in that respect. 

Cozart was never detained, he is not presently detained,! 
and no detention is contemplated as to him. J.A. 22,16,17.! 
His enlistment in the Army is not due to expire until Octo¬ 
ber 9,1961. J.A. 51. Clearly, under no construction of thej 
meaning of the term “detention” can he be considered re-i 
strained of his liberty. 

Germait and Makarenko, too, are not now, and have not! 
been since November 2, 1955, in any kind of detention in! 
connection with this case. J.A. 27. On the contrary; upon | 
their release they were restored to full duty and pay status. 
J.A. 27. 

The only complaint they can make at the present time is j 
that they are restricted in their movements to the Far East j 
Command in that they were retained in the service following! 
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the expiration of their enlistment to face the pending 
charges. But that kind of restraint would not justify 
habeas corpus. Wales v. Whitney, 114 U.S. 564 (1885). 
Moreover, the Marine Corps Manual, promulgated by the 
Commandant and approved by the Secretary of the Navy, 
provides that persons in the Corps may be retained beyond 
their term of enlistment to face trial for offenses committed 
prior to expiration of the term. 1 Marine Corps Manual 
§ 5602 (1949). For an enlisted man is in the service until 
discharged—even though his term of enlistment has expired. 
United States ex rel. Parsley v. Moses, (D.N.J. Feb. 27, 
1956); 33 Ops. Atty. Gen. 121. See in that connection also, 
Department of Defense Directive No. 5525.1 (1955) pro¬ 
viding for no discharges from the service until expiration 
of a foreign term of imprisonment. Under those provisions 
and directives, which obviously are necessary to implement 
the authority of the services under the Uniform Code of 
Military Justice (Article 2(1), 50 U.S.C.A. § 552, provides 
for Service jurisdiction over military personnel “including 
those awaiting discharge after expiration of their terms of 
enlistment” 29 ), appellants’ retention in the service was 
legal in any event and can neither properly be considered 
detention within the meaning of habeas corpus principles 
nor be affective of the treaty and the agreements involved. 
Appellants do not really claim to be in the actual type of 
detention which alone could entitle them to issuance of a 
writ of habeas corpus. Instead, they refer repeatedly to 
the fact that they are in “constructive detention Brief, p. 
21. But this Court has held not long ago that constructive 
detention cannot be relieved by habeas corpus. Lynch v. 
Hershey, 93 U.S. App. D.C. 177, 208 F. 2d 523 (1953). 

29 See also, Manual for Courts Martial, 1951, promulgated by Executive 
Order 10214 pursuant to the Uniform Code of Military Justice, which pro¬ 
vides in Section 11(d): “Jurisdiction having attached by commencement 
of action with a view to trial—as by apprehension, arrest, confinement, or 
filing of charges—continues for all purposes of trial, sentence, and punish¬ 
ment. If action is initiated with a view to trial because of an offense 
committed by an individual prior to his official discharge—even though the 
term of enlistment may have expired—he may be retained in the service for 
trial to be held after his period of service would otherwise have expired. 
See Article 2 (1).” 
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Appellees submit (1) that appellants are not actually de-1 
tained, and (2) that the District Court possessed jurisdic- j 
tion neither over the alleged detainees nor over the persons j 
allegedly detaining them, and that the writ therefore should 1 
have been dismissed on jurisdictional grounds. 

CONCLUSION 

Wherefore, it is respectfully requested that the order of | 
the District Court be affirmed. 

Oliver Gasch, 

United States Attorney . 

Lewis Carroll, 

Alfred Burk a, 

Harold H. Greene, 

Assistant 

United States Attorneys. 
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Security Treaty Between the United States of America 

and Japan. 

Japan has this day signed a Treaty of Peace with the 
Allied Powers. On the coming into force of that Treaty, 
Japan will not have the effective means to exercise its in¬ 
herent right of self-defense because it has been disarmed. 

There is danger to Japan in this situation because irre¬ 
sponsible militarism has not yet been driven from the world. 
Therefore Japan desires a Security Treaty with the United 
States of America to come into force simultaneously with 
the Treaty of Peace between the United States of America 
and Japan. 

The Treaty of Peace recognizes that Japan as a sover¬ 
eign nation has the right to enter into collective security 
arrangements, and further, the Charter of the United Na¬ 
tions recognizes that all nations possess an inherent right 
of individual and collective self-defense. 

In exercise of these rights, Japan desires, as a provisional 
arrangement for its defense, that the United States of 
America should maintain armed forces of its own in and 
about Japan so as to deter armed attack upon Japan. 

The United States of America, in the interest of peace 
and security, is presently willing to maintain certain of its 
armed forces in and about Japan, in the expectation, how¬ 
ever, that Japan will itself increasingly assume responsi¬ 
bility for its own defense against direct and indirect ag¬ 
gression, always avoiding any armament which could be an 
offensive threat or serve other than to promote peace and 
security in accordance with the purposes and principles of 
the United Nations Charter. 

Accordingly, the two countries have agreed as follows: 

Article I 

Japan grants, and the United States of America accepts, 
the right, upon the coming into force of the Treaty of Peace 
and of this Treaty, to dispose United States land, air and 
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sea forces in and about Japan. Such forces may be utilized 
to contribute to the maintenance of international peace and 
security in the Far East and to the security of Japan 
against armed attack from without, including assistance 
given at the express request of the Japanese Government 
to put down large-scale internal riots and disturbances in 
Japan, caused through instigation or intervention by an 
outside power or powers. 

Article II 

During the exercise of the right referred to in Article I, 
Japan will not grant, without the prior consent of the 
United States of America, any bases or any rights, powers 
or authority whatsoever, in or relating to bases or the right 
of garrison or of maneuver, or transit of ground, air or 
naval forces to any third power. 

Article III 

The conditions which shall govern the disposition of 
armed forces of the United States of America in and about 
Japan shall be determined by administrative agreements 
between the two Governments. 

Article IV 

This Treaty shall expire whenever in the opinion of the 
Governments of the United States of America and Japan 
there shall have come into force such United Nations ar¬ 
rangements or such alternative individual or collective 
security dispositions as will satisfactorily provide for the 
maintenance by the United Nations or otherwise of inter¬ 
national peace and security in the Japan Area. 

Article V 

This Treaty shall be ratified by the United States of 
America and Japan and will come into force when instru¬ 
ments of ratification thereof have been exchanged by them 
at Washington. 

In witness w t hereof the undersigned Plenipotentiaries 
have signed this Treaty. 


Done in duplicate at the city of San Francisco, in th« 
English and Japanese languages, this eighth day of Sep 
tember, 1951. 

FOR THE UNITED STATES OF AMERICA I 

Dean Acheson 
John Foster Dulles 
Alexander Wiley 
Styles Bridges 

for japan : 

Shigeru Yoshida. 


Administrative Agreement Under Article III of the Security ! 

Treaty Between the United States of America and Japan. 

Preamble 

i 

Whereas the United States of America and Japan on ! 
September 8, 1951, signed a Security Treaty which con¬ 
tains provisions for the disposition of United States land, i 
air and sea forces in and about Japan; 

i 

And whereas Article 111 of that Treaty states that the j 
conditions which shall govern the disposition of the armed j 
forces of the United States in and about Japan shall be j 
determined by administrative agreements between the two i 
Governments; ! 

j 

And whereas the United States of America and Japan j 
arc desirous of concluding practical administrative ar- j 
rangements which will give effect to their respective obli¬ 
gations under the Security Treaty and will strengthen the 
close bonds of mutual interest and regard between their 
two peoples; 

Therefore, the Governments of the United States of j 
America and of Japan have entered into this Agreement in j 
terms as set forth below: 
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Article I 

In this Agreement the expression— 

(a) “members of the United States armed forces’ , 
means the personnel on active duty belonging to the 
land, sea or air armed services of the United States of 
America when in the territory of Japan. 

(b) “civilian component” means the civilian per¬ 
sons of United States nationality who are in the em¬ 
ploy of, serving with, or accompanying the United 
States armed forces in Japan, but excludes persons 
who are ordinarily resident in Japan or who are men¬ 
tioned in paragraph 1 of Article XIV. For the pur¬ 
poses of this Agreement only, dual nationals, United 
States and Japanese, who are brought to Japan by the 
United States shall be considered as United States na¬ 
tionals. 

(c) “dependents” means 

(1) Spouse, and children under 21; 

(2) Parents, and children over 21, if dependent 
for over half their support upon a member 
of the United States armed forces or civil¬ 
ian component. 

Article II 

1. Japan agrees to grant to the United States the use of 
the facilities and areas necessary to carry out the purposes 
stated in Article I of the Security Treaty. Agreements as to 
specific facilities and areas, not already reached by the two 
Governments by the effective date of this Agreement, shall 
be concluded by the two Governments through the Joint 
Committee provided for in Article XXVI of this Agree¬ 
ment. “Facilities and areas” include existing furnishings, 
equipment and fixtures necessary to the operation of such 
facilities and areas. 

2. At the request of either party, the United States and 
Japan shall review such arrangements and may agree that 
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I 


such facilities and areas shall be returned to Japan or that 
additional facilities and areas may be provided. 

3. The facilities and areas used by the United State^ 
armed forces shall be returned to Japan whenever they are 
no longer needed for purposes of this Agreement, and the 
United States agrees to keep the needs for facilities and 
areas under continual observation with a view toward such 
return. 

I 

4. (a) When facilities and areas such as target rangesj 
and maneuver grounds are temporarily not being used by! 
the United States armed forces, interim use may be made 
by Japanese authorities and nationals provided that it is 
agreed that such use would not be harmful to the purposes 
for which the facilities and areas are normally used by the 
United States armed forces. 

(b) With respect to such facilities and areas as target 
ranges and maneuver grounds which are to be used by 
United States armed forces for limited periods of time, 
the Joint Committee shall specify in the agreements cover¬ 
ing such facilities and areas the extent to which the pro¬ 
visions of this Agreement shall apply. 

Article III 

1. The United States shall have the rights, power and 
authoritv within the facilities and areas which are neces- 
sary or appropriate for their establishment, use, operation, 
defense or control. The United States shall also have such 
rights, power and authority over land, territorial waters 
and airspace adjacent to, or in the vicinities of such facili¬ 
ties and areas, as are necessary to provide access to such 
facilities and areas for their support, defense and control. 
In the exercise outside the facilities and areas of the rights, 
power and authority granted in this Article, there should 
be, as the occasion requires, consultation between the two 
Governments through the Joint Committee. 

2. The United States agrees that the above-mentioned 
rights, power and authority will not be exercised in such a | 
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manner as to interfere unnecessarily with navigation, avia¬ 
tion, communication, or land travel to or from or within 
the territories of Japan. All questions relating to frequen¬ 
cies, power and like matters used by apparatus employed 
by the United States designed to emit electric radiation 
shall be settled by mutual arrangement. As a temporary 
measure the United States armed forces shall be entitled to 
use, without radiation interference from Japanese sources, 
electronic devices of such power, design, type of emission, 
and frequencies as are reserved for such forces at the time 
this Agreement becomes effective. 

3. Operations in the facilities and areas in use by the 
United States armed forces shall be carried on with due 
regard for the public safety. 

Article IV 

1. The United States is not obliged, when it returns fa¬ 
cilities and areas to Japan on the expiration of this Agree¬ 
ment or at an earlier date, to restore the facilities and areas 
to the condition in which thev were at the time thev became 

V V 

available to the United States armed forces, or to compen¬ 
sate Japan in lieu of such restoration. 

2. Japan is not obliged to make any compensation to the 
United States for any improvements made in the facilities 
and areas or for the buildings or structures left thereon on 
the expiration of this Agreement or the earlier return of 
the facilities and areas. 

3. The foregoing provisions shall not apply to any con¬ 
struction which the United States may undertake under 
special arrangements with Japan. 

Article V 

1. United States and foreign vessels and aircraft oper¬ 
ated by, for, or under the control of the United States for 
official purposes shall be accorded access to any port or air¬ 
port of Japan free from toll or landing charges. When 
cargo or passengers not accorded the exemptions of this 
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Agreement are carried on such vessels and aircraft, notifi¬ 
cation shall be given to the appropriate Japanese authori¬ 
ties, and such cargo or passengers shall be entered accord¬ 
ing to the laws and regulations of Japan. j 

2. The vessels and aircraft mentioned in paragraph 1, 
United States Government-owned vehicles including armbr, 
and members of the United States armed forces, the civil¬ 
ian component, and their dependents shall be accorded ac¬ 
cess to and movement between facilities and areas in qse 

bv the United States armed forces and between such facili- 
*/ 

ties and areas and the ports of Japan. 

3. When the vessels mentioned in paragraph 1 enter Ja|p- 
anese ports, appropriate notification shall, under norujial 
conditions, be made to the proper Japanese authorities. 
Such vessels shall have freedom from compulsory pilotage, 
but if a pilot is taken pilotage shall be paid for at appro¬ 
priate rates. 


Article VI 


1. All civil and military air traffic control and communi¬ 
cations systems shall be developed in close coordination 
and shall be integrated to the extent necessary for fulfill¬ 
ment of collective security interests. Procedures, and any 
subsequent changes thereto, necessary to effect this coordi¬ 
nation and integration will be established by mutual ar¬ 
rangement. 

I 

2. Lights and other aids to navigation of vessels and air¬ 
craft placed or established in the facilities and areas in upe 
by United States armed forces and in territorial waters 
adjacent thereto or in the vicinity thereof shall conform 
the system in use in Japan. The United States and Jap¬ 
anese authorities which have established such navigation 
aids shall notify each other of their positions and charac¬ 
teristics and shall give advance notification before makirtg 
any changes in them or establishing additional navigation 
aids. 
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Article VII 

The United States armed forces shall have the right to 
use all public utilities and services belonging to, or con¬ 
trolled or regulated by the Government of Japan, and to 
enjoy priorities in such use, under conditions no less favor¬ 
able than those that may be applicable from time to time 
to the ministries and agencies of the Government of Japan. 

Article VIII 

The Japanese Government undertakes to furnish the 
United States armed forces with the following meteorolog¬ 
ical services under present procedures, subject to such 
modifications as may from time to time be agreed between 
the two Governments or as may result from Japan’s be¬ 
coming a member of the International Civil Aviation Or¬ 
ganization or the World Meteorological Organization: 

(a) Meteorological observations from land and ocean 
areas including observations from weather ships as¬ 
signed to positions known as “X” and “T”. 

(b) Climatological information including periodic 
summaries and the historical data of the Central Me¬ 
teorological Observatory. 

(c) Telecommunications service to disseminate me¬ 
teorological information required for the safe and reg¬ 
ular operation of aircraft. 

(d) Seismographic data including forecasts of the 
estimated size of tidal waves resulting from earth¬ 
quakes and areas that might be affected thereby. 

Article IX 

1. The United States shall have the right to bring into 
Japan for purposes of this Agreement persons who are 
members of the United States armed forces, the civilian 
component, and their dependents. 

2. Members of the United States armed forces shall be 
exempt from Japanese passport and visa laws and regula- 
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tions. Members of the United States armed forces, the civil¬ 
ian component, and their dependents shall be exempt fr^m 
Japanese laws and regulations on the registration and con¬ 
trol of aliens, but shall not be considered as acquiring dny 
right to permanent residence or domicile in the territories 
of Japan. 

3. Upon entry into or departure from Japan members 
of the United States armed forces shall be in possession 
of the following documents: 

(a) personal identity card showing name, datejof 
birth, rank and number, service, and photograph; and 

(b) individual or collective travel order certifying 
to the status of the individual or group as a member or 
members of the United States armed forces and to the 
travel ordered. 

For purposes of their identification while in Japan, mem¬ 
bers of the United States armed forces shall be in posses¬ 
sion of the foregoing personal identity card. 


4. Members of the civilian component, their dependents, 
and the dependents of members of the United States armjed 
forces shall be in possession of appropriate documentation 
issued by the United States authorities so that their status 
may be verified by Japanese authorities upon their entjry 
into or departure from Japan, or while in Japan. 

5. If the status of any person brought into Japan un^er 
paragraph 1 of this Article is altered so that he would ho 
longer be entitled to such admission, the United States au¬ 
thorities shall notify the Japanese authorities and shall, if 
such person be required by the Japanese authorities jto 
leave Japan, assure that transportation from Japan will jbe 
provided within a reasonable time at no cost to the Japanese 
Government. 

Article X I 

j 

1. Japan shall accept as valid, without a driving test br 
fee, the driving permit or license or military driving per- 
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mit issued by the United States to a member of the United 
States armed forces, the civilian component, and their de¬ 
pendents. 

2. Official vehicles of the United States armed forces and 
the civilian component shall carry distinctive numbered 
plates or individual markings which will readily identify 
them. 

3. Privately owned vehicles of members of the United 
States armed forces, the civilian component, and their de- 
depndents shall carry Japanese number plates to be ac¬ 
quired under the same conditions as those applicable to 
Japanese nationals. 


Article XI 

1. Save as provided in this Agreement, members of the 
United States armed forces, the civilian component, and 
their dependents shall be subject to the laws and regula¬ 
tions administered by the customs authorities of Japan. 

2. All materials, supplies and equipment imported by the 
United States armed forces, the authorized procurement 
agencies of the United States armed forces, or by the or¬ 
ganizations provided for in Article XV, for the official use 
of the United States armed forces or for the use of the 
members of the United States armed forces, the civilian 
component, and their dependents, and materials, supplies 
and equipment which are to be used exclusively by the 
United States armed forces or are ultimately to be incor¬ 
porated into articles or facilities used by such forces, shall 
be permitted entry into Japan; such entry shall be free 
from customs duties and other such charges. Appropriate 
certification shall be made that such materials, supplies and 
equipment are being imported by the United States armed 
forces, the authorized procurement agencies of the United 
States armed forces, or by the organizations provided for 
in Article XV, or, in the case of materials, supplies and 
equipment to be used exclusively by the United States 
armed forces or ultimately to be incorporated into articles 
or facilities used by such forces, that delivery thereof is to 
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be taken by the United States armed forces for the purposes 
specified above. 

3. Property consigned to and for the personal use ojf 
members of the United States armed forces, the civiliah 
component, and their dependents, shall be subject to cus¬ 
toms duties and other such charges, except that no duties 
or charges shall be paid with respect to: 

(a) Furniture and household goods for their private 
use imported by the members of the United States 
armed forces or civilian component when they first ar¬ 
rive to serve in Japan or by their dependents whep 
they first arrive for reunion with members of such 
forces or civilian component, and personal effects for 
private use brought by the said persons upon entrance. 

(b) Vehicles and parts imported by members of thi 
United States armed forces or civilian component fol 
the private use of themselves or their dependents. 

i 

(c) Reasonable quantities of clothing and household 
goods of a type which would ordinarily be purchased 
in the United States for everyday use for the private 
use of members of the United States armed forces] 
civilian component, and their dependents, which are) 
mailed into Japan through United States military post) 
offices. 

4. The exemptions granted in paragraphs 2 and 3 shall 
apply only to cases of importation of goods and shall not 
be interpreted as refunding customs duties and domestic 
excises collected by the customs authorities at the time of 
entry in cases of purchases of goods on which such duties 
and excises have alreadv been collected. 


5. Customs examination shall not be made in the follow¬ 
ing cases: 

(a) Units and members of the United States armed 
forces under orders entering or leaving Japan; 

(b) Official documents under official seal; 
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(c) Mail in United States military postal channels 
and military cargo shipped on a United States Govern¬ 
ment bill of lading. 

6. Except as such disposal may be authorized by the 
Japanese and United States authorities in accordance with 
mutually agreed conditions, goods imported into Japan free 
of duty shall not be disposed of in Japan to persons not 
entitled to import such goods free of duty. 

7. Goods imported into Japan free from customs duties 
and other such charges pursuant to paragraphs 2 and 3, 
may be re-exported free from customs duties and other 
such charges. 

8. The United States armed forces, in cooperation with 
Japanese authorities, shall take such steps as are necessary 
to prevent abuse of privileges granted to the United States 
armed forces, members of such forces, the civilian compo¬ 
nent, and their dependents in accordance with this Article. 

9. (a) In order to prevent offenses against laws and reg¬ 
ulations administered by the customs authorities of the 
Japanese Government, the Japanese authorities and the 
United States armed forces shall assist each other in the 
conduct of inquiries and the collection of evidence. 

(b) The United States armed forces shall render all as¬ 
sistance within their power to ensure that articles liable to 
seizure by, or on behalf of, the customs authorities of the 
Japanese Government are handed to those authorities. 

(c) The United States armed forces shall render all as¬ 
sistance within their power to ensure the payment of duties, 
taxes, and penalties payable by members of such forces or 
of the civilian component, or their dependents. 

(d) Vehicles and articles belonging to the United States 
armed forces seized by the customs authorities of the 
Japanese Government in connection with an offense against 
its customs or fiscal laws or regulations shall be handed 
over to the appropriate authorities of the force concerned. 
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Article XII 

1. The United States shall have the right to contract fo^ 
any supplies or construction work to be furnished or under¬ 
taken in Japan for purposes of, or authorized by this Agree¬ 
ment, without restriction as to choice of supplier or perso^i 
who does the construction work. 

2. Materials, supplies, equipment and services which arfe 
required from local sources for the maintenance of the 
United States armed forces and the procurement oi ? 
which may have an adverse effect on the economy of Japan 
shall be procured in coordination with, and, when desirable, 
through or with the assistance of, the competent authori¬ 
ties of Japan. 

3. Materials, supplies, equipment and services procured 
for official purposes in Japan by the United States armec 
forces, or by authorized procurement agencies of the Unitec 
States armed forces upon appropriate certification shall be 
exempt from the following Japanese taxes: 

(a) Commodity tax 

(b) Travelling tax 

(c) Gasoline tax 

(d) Electricity and gas tax. 

Materials, supplies, equipment and services procured fori 
ultimate use by the United States armed forces shall be, 
exempt from commodity and gasoline taxes upon appro-j 
priate certification by the United States armed forces. Withj 
respect to any present or future Japanese taxes not spe-l 
cifically referred to in this Article which might be found to 
constitute a significant and readily identifiable part of the | 
gross purchase price of materials, supplies, equipment andj 
services procured by the United States armed forces, or for| 
ultimate use by such forces, the two Governments will agree j 
upon a procedure for granting such exemption or relief 
therefrom as is consistent with the purposes of this Article, i 

4. Local labor requirements of the United States armed j 
forces or civilian component shall be satisfied with the as- j 
sistance of the Japanese authorities. 
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5. The obligations for the withholding and payment of 
income tax and of social security contributions, and, except 
as may otherwise be mutually agreed, the conditions of em¬ 
ployment and work, such as those relating to wages and 
supplementary payments, the conditions for the protection 
of workers, and the rights of workers concerning labor re¬ 
lations shall be those laid down by the legislation of Japan. 

6. Members of the civilian component shall not be subject 
to Japanese laws or regulations with respect to terms and 
conditions of employment. 

7. Neither members of the United States armed forces, 
civilian component, nor their dependents, shall by reason of 
this Article enjoy any exemption from taxes or similar 
charges relating to personal purchases of goods and serv¬ 
ices in Japan chargeable under Japanese legislation. 

8. Except as such disposal may be authorized by the 
Japanese and United States authorities in accordance with 
mutually agreed conditions, goods purchased in Japan 
exempt from the taxes referred to in paragraph 3, shall not 
be disposed of in Japan to persons not entitled to purchase 
such goods exempt from such tax. 

Article XIII 

1. The United States armed forces shall not be subject to 
taxes or similar charges on property held, used or trans¬ 
ferred by such forces in Japan. 

2. Members of the United States armed forces, the 
civilian component, and their dependent shall not be liable 
to pay any Japanese taxes to the Japanese Government or 
to any other taxing agency in Japan on income received as 
a result of their service with or employment by the United 
States armed forces, or by the organizations provided for 
in Article XV. The provisions of this Article do not exempt 
such persons from payment of Japanese taxes on income 
derived from Japanese sources, nor do they exempt United 
States citizens who for United States income tax purposes 
claim Japanese residence from payment of Japanese taxes 
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on income. Periods during which such persons are ip 
Japan solely by reason of being members of the United 
States armed forces, the civilian component, or their de¬ 
pendents shall not be considered as periods of residence or 
domicile in Japan for the purpose of Japanese taxation. 

i 

3. Members of the United States armed forces, the civilj- 
ian component, and their dependents shall be exempt fronji 
taxation in Japan on the holding, use, tranfer inter $&\, 
or transfer by death of movable property, tangible op 
intangible, the presence of which in Japan is due solely 
to the temporary presence of these persons in Japanj, 
provided that such exemption shall not apply to property 
held for the purpose of investment or the conduct of busi¬ 
ness in Japan or to any intangible property registered iij 
Japan. There is no obligation under this Article to granlf 
exemption from taxes payable in respect of the use of roads 
by private vehicles. 


Article XIV 

i 

1. Persons, including corporations organized under the[ 
laws of the United States, and their employees who are! 
ordinarily resident in the United States and whose presence! 
in Japan is solely for the purpose of executing contracts! 
with the United 'States for the benefit of the United States! 
armed forces shall, except as provided in this Article, be 

subject to the laws and regulations of Japan. 

I 9 

2. Upon certification by appropriate United States au¬ 
thorities as to their identity, such persons and their em¬ 
ployees shall be accorded the following benefits of this 
Agreement: 

(a) Rights of accession and movement, as provided 
for in Article V, paragraph 2; 

(b) Entry into Japan in accordance with the pro¬ 
visions of Article IX; 

(c) The exemption from customs duties, and other 
such charges provided for in Article XI, paragraph 3, 
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for members of the United States armed forces, the 
civilian component, and their dependents; 

(d) If authorized by the United States Government, 
the right to use the services of the organizations pro¬ 
vided for in Article XV; 

(e) Those provided for in Article XIX, paragraph 
2, for members of the armed forces of the United 
States, the civilian component, and their dependents; 

(f) If authorized by the United States Govern¬ 
ment, the right to use military payment certificates, as 
provided for in Article XX; 

(g) The use of postal facilities provided for in 
Article XXI; 

(h) Exemption from the laws and regulations of 
Japan with respect to terms and conditions of em¬ 
ployment. 

3. Such persons and their employees shall be so de¬ 
scribed in their passports and their arrival, departure and 
their residence while in Japan shall from time to time be 
notified by the United States armed forces to the Japanese 
authorities. 

4. Upon certification by an authorized officer of the 
United States armed forces depreciable assets except 
houses, held, used, or transferred, by such persons and 
their employees exclusively for the execution of contracts 
referred to in paragraph 1 shall not be subject to taxes or 
similar charges of Japan. 

5. Upon certification by an authorized officer of the 
United States armed forces, such persons and their em¬ 
ployees shall be exempt from taxation in Japan on the 
holding, use, transfer by death, or transfer to persons or 
agencies entitled to tax exemption under this Agreement, 
of movable property, tangible or intangible, the presence 
of which in Japan is due solely to the temporary presence 
of these persons in Japan, provided that such exemption 


17 


shall not apply to property held for the purpose of invest-1 
ment or the conduct of other business in Japan or to anyi 
intangible property registered in Japan. There is no ob¬ 
ligation under this Article to grant exemption from taxes 
payable in respect of the use of roads by private vehicles. 

6. The persons and their employees referred to in para¬ 
graph 1 shall not be liable to pay income or corporation 
taxes to the Japanese Government or to any other taxing 
agency in Japan on any income derived under a contract 
made in the United States with the United States Govern-1 
ment in connection with the construction, maintenance or , 
operation of any of the facilities or areas covered by this 
Agreement. The provisions of this paragraph do not 
exempt such persons from payment of income or corpo- j 
ration taxes on income derived from Japanese sources, nor j 
do they exempt such persons and their employees who, j 
for United States income tax purposes, claim Japanese j 
residence, from payment of Japanese taxes on income, j 
Periods during which such persons are in Japan solely in 
connection with the execution of a contract with the United j 
States Government shall not be considered periods of resi- 
dence or domicile in Japan for the purposes of such 
taxation. 

i 

7. Japanese authorities shall have the primary right to 
exercise jurisdiction over the persons and their employees j 
referred to in paragraph 1 of this Article in relation to 
offenses committed in Japan and punishable by the law 
of Japan. In those cases in which the Japanese authorities j 
decide not to exercise such jurisdiction they shall notify 
the militarv authorities of the United States as soon as i 
possible. Upon such notification the military authorities 
of the United States shall have the right to exercise such j 
jurisdiction over the persons referred to as is conferred on 
them by the law of the United States. 

i 

i 

Article XV 

i 

1. (a) Navy exchanges, post exchanges, messes, social 
clubs, theaters, newspapers and other non-appropriated 
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fund organizations authorized and regulated by the United 
States military authorities may be established in the fa¬ 
cilities and areas in use by the United States armed forces 
for the use of members of such forces, the civilian com¬ 
ponent, and their dependents. Except as otherwise pro¬ 
vided in this Agreement, such organizations shall not be 
subject to Japanese regulations, license, fees, taxes, or 
similar controls. 

(b) When a newspaper authorized and regulated by the 
United States military authorities is sold to the general 
public, it shall be subject to Japanese regulations, license, 
fees, taxes or similar controls so far as such circulation is 
concerned. 

2. No Japanese tax shall be imposed on sales of merchan¬ 
dise and services by such organizations, except as provided 
in paragraph 1 (b), but purchases within Japan of mer¬ 
chandise and supplies by such organizations shall be sub¬ 
ject to Japanese taxes. 

3. Except as such disposal may be authorized by the 
United States and Japanese authorities in accordance with 
mutually agreed conditions, goods which are sold by such 
organizations shall not be disposed of in Japan to persons 
not authorized to make purchases from such organizations. 

4. The obligations for the withholding and payment of 
income tax and of social security contributions, and, ex¬ 
cept as may otherwise be mutually agreed, the conditions 
of employment and work, such as those relating to wages 
and supplementary payments, the conditions for the pro¬ 
tection of workers, and the rights of workers concerning 
labor relations shall be those laid down by the legislation 
of Japan. 

5. The oi’ganizations referred to in this Article shall 
provide such information to the Japanese authorities as 
is required by Japanese tax legislation. 
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Article XVI 

i 

It is the duty of members of the United States arm^d 
forces, the civilian component, and their dependents to 
respect the law of Japan and to abstain from any activity 
inconsistent with the spirit of this Agreement, and, m 
particular, from anv political activity in Japan. 

i 

I 

Article XVII | 

i 

1 

1. Upon the coming into force with respect to the Unitejd 
States of the “Agreement between the Parties to thje 
North Atlantic Treatv regaining the Status of thei^ 
Forces”, signed at London on June 19. 1951, the United 
States will immediately conclude with Japan, at the option 
of Japan, an agreement on criminal jurisdiction similajr 
to the corresponding provisions of that Agreement. 

2. Pending the coming into force with respect to the 
United States of the North Atlantic Treaty Agreement re¬ 
ferred to in paragraph 1, the United States service courts 
and authorities shall have the right to exercise within 
Japan exclusive jurisdiction over all offenses which ma\* 
he committed in Japan by members of the United Statesj 
armed forces, the civilian component, and their depend-j 
cuts, excluding their dependents who have only Japanese 
nationality. Such jurisdiction may in any case be waived) 
by the United States. 

3. While the jurisdiction provided in paragraph 2 is 
effective, the following provisions shall apply: 

(a) Japanese authorities may arrest members of| 
the United States armed forces, the civilian compo-j 
nont, or their dependents outside facilities and areasj 
in use bv United States armed forces for the com-j 
mission or attempted commission of an offense, but in j 
the event of such an arrest, the individual or individ- j 
uals shall be immediately turned over to the United 1 
States armed forces. Any person fleeing from the jur-! 
isdiction of the United States armed forces and found 
in any place outside the facilities and areas may on | 
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request be arrested by the Japanese authorities and 
turned over to the United States authorities. 

(b) The United States authorities shall have the 
exclusive right to arrest within facilities and areas in 
use by United States armed forces. Any person sub¬ 
ject to the jurisdiction of Japan and found in any such 
facility or area will, on request, be turned over to the 
Japanese authorities. 

(c) The United States authorities may, under due 
process of law, arrest, in the vicinity of such a facility 
or area, any person in the commission or attempted 
commisison of an offense against the security of that 
facility or area. Any such person not subject to the 
jurisdiction of the United States armed forces shall 
be immediately turned over to Japanese authorities. 

(d) Subject to the provisions of paragraph 3 (c), 
the activities outside the facilities and areas of mili¬ 
tary police of the United States armed forces shall be 
limited to the extent necessary for maintaining order 
and discipline of and arresting members of the United 
States armed forces, the civilian component, and their 
dependents. 

(e) The authorities of the United States and Japan 
shall co-operate in making available witnesses and evi¬ 
dence for criminal investigations and other criminal 
proceedings in their respective tribunals and shall 
assist each other in the making of investigations. Tn 
the event of a criminal contempt, perjury, or an ob¬ 
struction of justice before a tribunal which does not 
have criminal jurisdiction over the individual com¬ 
mitting the offense, he shall be tried by a tribunal 
which has jurisdiction over him as if he had committed 
the offense before it. 

(f) The United States armed forces shall have the 
exclusive right of removing from Japan members of 
the United States armed forces, the civilian compo¬ 
nent, and their dependents. The United States will 


21 


give sympathetic consideration to a request by ^he 
Government of Japan for the removal of any such pjer- 
son for good cause. 

(g) Japanese authorities shall have no right | of 
search of seizure, with respect to any persons or prop¬ 
erty, within facilities and areas in use by the United 
States armed forces, or with respect to property j of 
the United States armed forces wherever situated. (At 
the request of the Japanese authorities, the Unitied 
States authorities undertake, within the limits of tlnjur 
authority, to make such search and seizure and inform 
the Japanese authorities as to the results thereof. In 
the event of a judgment concerning such property, 
except property owned or utilized by the United Statjes 
Government, the United States will turn over such 
property to the Japanese authorities for disposition jin 
accordance with the judgment. Japanese authorities 
shall have no right of search or seizure outside fa¬ 
cilities and areas in use by the United States arm(>d 
forces with respect to the persons or property of mem¬ 
bers of the United States armed forces, the civilian 
component, or their dependents, except as to such 
persons as may be arrested in accordance with para¬ 
graph 3 (a) of this Article, and except as to cases 
where such search is required for the purpose <if 
arresting offenders under the jurisdiction of Japan] 

(h) A death sentence shall not be carried out iin 
Japan by the United States armed forces if the legis¬ 
lation of Japan does not provide for such punishment 
in a similar case. 

4. The United States undertakes that the United Statejs 
service courts and authorities shall be willing and able tp 
try and, on conviction, to punish all offenses against thb 
laws of Japan which members of the United States armed 
forces, civilian component, and their dependents may bj? 
alleged on sufficient evidence to have committed in Japan], 
and to investigate and deal appropriately with any alleged 
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offense committed by members of the United States armed 
forces, the civilian component, and their dependents, which 
may be brought to their notice by Japanese authorities 
or which they may find to have taken place. The United 
States further undertakes to notify the Japanese author¬ 
ities of the disposition made by United States service 
courts of all cases arising under this paragraph. The 
United States shall give sympathetic consideration to a 
request from Japanese authorities for a waiver of its 
jurisdiction in cases arising under this paragraph where 
the Japanese Government considers such waiver to be of 
particular importance. Upon such waiver, Japan may ex¬ 
orcise its own jurisdiction. 

5. In the event the option referred to in paragraph 1 is 
not exercised by Japan, the jurisdiction provided for in 
paragraph 2 and the following paragraphs shall continue 
in effect. In the event the said North Atlantic Treaty 
Agreement has not come into effect within one year from 
the effective date of this Agreement, the United States 
will, at the request of the Japanese Government, recon¬ 
sider the subject of jurisdiction over offenses committed in 
Japan by members of the United States armed forces, the 
civilian component, and their dependents. 

Article XVIII 

1. Each party waives all its claims against the other 
party for injury or death suffered in Japan by a member 
of its armed forces, or a civilian governmental employee, 
while such member or employee was engaged in the per¬ 
formance of his official duties in cases where such injury 
or death was caused by a member of the armed forces, or 
a civilian employee of the other party acting in the per¬ 
formance of his official duties. 

2. Each party waives all its claims against the other 
party for damage to any property in Japan owned by it, 
if such damage was caused by a member of the armed 
forces or a civilian governmental employee of the other 
party in the performance of his official duties. 
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3. Claims, other than contractual, arising out of acts <}r 
omissions of members of, or employees of the United 
States armed forces in the performance of official duty or 
out of any other act, omission or occurrence for which thje 
United States armed forces is legally responsible, arising 
incident to non-combat activities and causing injury, deatU, 
or property damage in Japan to third parties shall be 
dealt with by Japan in accordance with the following pro¬ 
visions : 

(a) Claims shall be filed within one year from thfe 
date on which tliev arise and shall be considered and 
settled or adjudicated in accordance with the laws ana 
regulations of Japan with respect to claims arising 
from the activities of its own employees. 

(b) Japan may settle any such claims, and paymenij 
of the amount agreed upon or determined by adjudi-j 
cation shall be made by Japan in yen. 

(c) Such payment, whether made pursuant to a 
settlement or to adjudication of the case by a com-! 
petent tribunal of Japan, or the final adjudication by 
such a tribunal denying payment, shall be binding and 
conclusive. 

(d) The cost incurred in satisfying claims pursuant 
to the preceding subparagraphs shall be shared on 
terms to be agreed by the two Governments. 

(e) In accordance with procedures to be established, j 
a statement of all claims approved or disapproved by | 
Japan pursuant to this paragraph, together with the i 
findings in each case, and a statement of the sums paid ! 
bv Japan, shall be sent to the United States periodi- ! 
callv, with a request for reimbursement of the share j 
to be paid by the United States. Such reimbursement | 
shall be made within the shortest possible time in yen. ! 

4. Each party shall have the primary right, in the exeeu- j 
tion of the foregoing paragraphs, to determine whether j 
its personnel were engaged in the performance of official j 
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duty. Such determination shall be made as soon as pos¬ 
sible after the arising of the claim concerned. When the 
other party disagrees with the results of such determina¬ 
tion, that party may bring the matter before the Joint 
Committee for consultation under the provisions of Article 
XXVI of this Agreement. 

5. Claims against members of or employees of the United 
States armed forces arising out of tortious acts or omis¬ 
sions in Japan not done in the performance of official duty 
shall be dealt with in the following manner: 

(a) The Japanese authorities shall consider the 
claim and assess compensation to the claimant in a 
fair and just manner, taking into account all the cir¬ 
cumstances of the case, including the conduct of the 
injured person, and shall prepare a report on the 
matter. 

(b) The report shall be delivered to the United 
States authorities, who shall then decide without de¬ 
lay whether they will offer an ex gratia payment, and 
if so, of what amount. 

(c) If an offer of ex gratia payment is made, and 
accepted by the claimant in full satisfaction of his 
claim, the United States authorities shall make the 
payment themselves and inform the Japanese au¬ 
thorities of their decision and of the sum paid. 

(d) Nothing in this paragraph shall affect the juris¬ 
diction of the Japanese courts to entertain an action 
against a member or employee of the United States 
armed forces, unless and until there has been pay¬ 
ment in full satisfaction of the claim. 

6. Members of and civilian employees of the United 
States armed forces, excluding those employees who have 
only Japanese nationality, shall not be subject to suit in 
Japan with respect to claims specified in paragraph 3, but 
shall be subject to the civil jurisdiction of Japanese courts 
with respect to all other types of cases. 
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(b) In case any private movable property, excluding 
that in use by the United States armed forces, which is 
subject to compulsory execution under Japanese law, id 
within the facilities and areas in use by the United Stated 
armed forces, the United States authorities shall upon thq 
request of Japanese courts, possess and turn over suchj 
property to the Japanese authorities. 

(c) The United States authorities shall cooperate withj 
the Japanese authorities in making available witnesses! 
and evidence for civil proceedings in Japanese tribunals. 

7. Disputes arising out of contracts concerning the pro¬ 
curement of materials, supplies, equipment, services, andj 
labor by or for the United States armed forces, which arej 
not resolved by the parties to the contract concerned, may 
be submitted to the Joint Committee for conciliation, pro-! 
vided that the provisions of this paragraph shall not 
prejudice any right which the parties to the contract may! 
have to file a civil suit. 

Article XIX 

i 

1. Members of the United States armed forces, the ci¬ 
vilian component, and their dependents, shall be subject; 
to the foreign exchange controls of the Japanese Govern-! 
ment. 

2. The preceding paragraph shall not be construed toj 
preclude the transmission into or outside of Japan ofi 
United States dollars or dollar instruments representing! 
the official funds of the United States or realized as a 
result of service or employment in connection with this; 
Agreement by members of the United States armed forcesj 
and the civilian component, or realized by such persons and! 
their dependents from sources outside of Japan. 

3. The United States authorities shall take suitable 
measures to preclude the abuse of the privileges stipulated 
in the preceding paragraph or circumvention of the Japa¬ 
nese foreign exchange controls. 
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Abticle XX 

1. (a) United States military payment certificates de¬ 
nominated in dollars may be used by persons authorized by 
the United States for internal transactions within the fa¬ 
cilities and areas in use by the United States armed forces. 
The United States Government will take appropriate action 
to insure that authorized personnel are prohibited from 
engaging in transactions involving military payments cer¬ 
tificates except as authorized by United States regula¬ 
tions. The Japanese Government will take necessary ac¬ 
tion to prohibit unauthorized persons from engaging in 
transactions involving military payment certificates and 
with the aid of United States authorities will undertake to 
apprehend and punish any person or persons under its 
jurisdiction involved in the counterfeiting or uttering of 
counterfeit military payment certificates. 

(b) It is agreed that the United States authorities will 
apprehend and punish members of the United States armed 
forces, the civilian component, or their dependents, who 
tender military payment certificates to unauthorized per¬ 
sons and that no obligation will be due to such unauthor¬ 
ized persons or to the Japanese Government or its agen¬ 
cies from the United States or any of its agencies as a 
result of any unauthorized use of military payment cer¬ 
tificates within Japan. 

2. In order to exercise control of military payment cer¬ 
tificates the United States shall have the right to designate 
certain American financial institutions to maintain and 
operate, under United States supervision, facilities for the 
use of persons authorized by the United States to use 
military payment certificates. Institutions authorized to 
maintain military banking facilities will establish and main¬ 
tain such facilities physically separated from their Japanese 
commercial banking business, with personnel whose sole 
duty is to maintain and operate such facilities. Such facili¬ 
ties shall be permitted to maintain United States currency 
bank accounts and to perform all financial transactions in 
connection therewith including receipt and remission of 
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funds to the extent provided by Article XIX, paragraph 2j 
of this Agreement. 

Article XXI 

The United States shall have the right to establish and 
operate, within the facilities and areas in use by the United 
States armed forces, United States military post offices for 
the use of members of the United States armed forces, the 
civilian component, and their dependents, for the trans¬ 
mission of mail between United States military post offices! 
in Japan and between such military post offices and other 
United States post offices. 

Article XXII 

The United States shall have the right to enroll and 
train all eligible United States citizens, residing in Japan, 
in the reserve organizations of the armed forces of the 
United States, except that the prior consent of the Japan¬ 
ese Government shall be obtained in the case of persons 
employed by the Japanese Government. 

Article XXIII 

i 

The United States and Japan will cooperate in taking! 
such steps as may from time to time be necessary to ensure 
the security of the United States armed forces, the mem-! 
bers thereof, the civilian component, their dependents, and 
their property. The Japanese Government agrees to seek 
such legislation and to take such other action as may be 
necessary to ensure the adequate security and protection 
within its territory of installations, equipment, property, | 
records and official information of the United States, and 
for the punishment of offenders under the applicable laws I 
of Japan. 

| 

Article XXIV 

j 

In the event of hostilities, or imminently threatened 
hostilities, in the Japan area, the Governments of the ; 
United States and Japan shall immediately consult to- 
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gether with a view to taking necessary joint measures for 
the defense of that area and to carrying out the purposes 
of Article I of the Security Treaty. 

Article XXV 

1. It is agreed that the United States will bear for the 
duration of this Agreement without cost to Japan all ex¬ 
penditures incident to the maintenance of the United 
States armed forces in Japan except those to be borne 
by Japan as provided in paragraph 2. 

2. It is agreed that Japan will: 

(a) Furnish for the duration of this Agreement 
without cost to the United States and make compensa¬ 
tion where appropriate to the owners and suppliers 
thereof all facilities, areas and rights of way, includ¬ 
ing facilities and areas jointly used such as those at 
airfields and ports, as provided in Articles II and III. 

(b) Make available without cost to the United 
States, until the effective date of any new arrangement 
reached as a result of periodic reexamination, an 
amount of Japanese currency equivalent to $155 mil¬ 
lion per annum for the purpose of procurement by 
the United States of transportation and other requisite 
services and supplies in Japan. The rate of exchange 
at which yen payments will be credited shall be the 
official par value, or that rate considered most favor¬ 
able by the United States which on the day of pay¬ 
ment is available to any party, authorized by the 
Japanese Government or used in any transaction with 
any party by the Japanese Government or its agencies 
or by Japanese banks authorized to deal in foreign 
exchange, and which, if both countries have agreed 
par values with the International Monetary Fund, is 
not prohibited by the Articles of Agreement of the 
Fund. 

3. It is agreed that arrangements will be effected between 
the Governments of the United States and Japan for ac- 
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counting applicable to financial transactions arising out 
of this Agreement. 


Article XXVI 

1. A Joint 'Committee shall be established as the means \ 
for consultation between the United States and Japan on j 
all matters requiring mutual consultation regarding the j 
implementation of this Agreement. In particular, the j 
Joint Committee shall serve as the means for consultation j 
in determining the facilities and areas in Japan which are j 
required for the use of the United States in carrying out j 
the purposes stated in Article I of the Security Treaty. 

j 

2. The Joint Committee shall be composed of a repre- j 
sentative of the United States and of Japan, each of whom j 
shall have one or more deputies and a staff. The Joint j 
Committee shall determine its own procedures, and arrange j 
for such auxiliary organs and administrative services as j 
may be required. The Joint Committee shall be so or- ! 
ganized that it may meet immediately at any time at the | 
request of the representative of either the United States or j 
Japan. 

3. If the Joint Committee is unable to resolve any mat- j 
ter, it shall refer that matter to the respective Govern- i 
ments for further consideration through appropriate chan¬ 
nels. 

Article XXVII 

I 

I 

1. This Agreement shall come into force on the date on 
which the Security Treaty between the United States and 
Japan enters into force. 

2. Each party to this Agreement undertakes to seek 

from its legislature necessary budgetary and legislative 
action with respect to provisions of this Agreement which i 
require such action for their execution. j 

Article XXVIII 

Either party may at any time request the revision of any 
Article of this Agreement, in which case the two Govern- 
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ments shall enter into negotiation through appropriate 
channels. 

Article XXIX 

This Agreement, and agreed revisions thereof, shall 
remain in force while the Security Treaty remains in force 
unless earlier terminated by agreement between the par¬ 
ties. 

In witness whereof the representatives of the two Gov¬ 
ernments, duly authorized for the purpose, have signed 
this Agreement. 

Done at Tokyo, in duplicate, in the English and Japan¬ 
ese languages, both texts authentic, this twenty-eighth day 
of February, 1952. 

FOR THE GOVERNMENT OF THE UNITED STATES OF AMERICA; 

Dean Rusk 
Earl Johnson 

[seal] 


FOR THE GOVERNMENT OF JAPAN: 

[seal] 


K. Okazaki 


NORTH ATLANTIC TREATY 
Status of Forces 

Agreement Between the Parties to the North Atlantic Treaty 
Regarding the Status of Their Forces, Articles I and VII. 

The Parties to the North Atlantic Treaty signed in 
Washington on 4th April, 1949, 1 
Considering that the forces of one Party may be sent, 
by arrangement, to serve in the territory of another Party; 

Bearing in mind that the decision to send them and the 
conditions under which they will be sent, in so far as such 
conditions are not laid down by the present Agreement, 
will continue to be the subject of separate arrangements 
between the Parties concerned; 
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Desiring, however, to define the status of such forces 
while in the territory of another Party; 

Have agreed as follows: 

Article I 

1. In this Agreement the expression— 

(a) “force” means the personnel belonging to the land, 
sea or air armed services of one Contracting Party 
when in the territory of another Contracting Party j 
in the North Atlantic Treaty area in connexion with 
their official duties, provided that the two Contract¬ 
ing Parties concerned may agree that certain in¬ 
dividuals, units or formations shall not be regarded 
as constituting or included in a “force” for the pur- j 
poses of the present Agreement; 

(b) “civilian component” means the civilian personnel 
accompanying a force of a Contracting Party who 
are in the employ of an armed service of that Con¬ 
tracting Party, and who are not stateless persons, 
nor nationals of any State which is not a Party to 
the North Atlantic Treaty, nor nationals of, nor 
ordinarily resident in, the State in which the force j 
is located; 

(c) “dependent” means the spouse of a member of a 
force or of a civilian component, or a child of such 
member depending on him or her for support; 

(d) “sending State” means the Contracting Party to 
which the force belongs; 

(e) “receiving State” means the Contracting Party in 
the territory of which the force or civilian component 
is located, whether it be stationed there or passing 
in transit; 

(/) “military authorities of the sending State” means 
those authorities of a sending State who are em¬ 
powered by its law to enforce the military law of 
that State with respect to members of its forces or 
civilian components; 

(g) “North Atlantic Council” means the Council estab¬ 
lished by Article 9 of the North Atlantic Treaty or 
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any of its subsidiary bodies authorised to act on its 
behalf. 

Article VII 

1. Subject to the provisions of this Article, 

(a) the military authorities of the sending State shall 
have the right to exercise within the receiving State 
all criminal and disciplinary jurisdiction conferred 
on them by the law of the sending State over all 
persons subject to the military law of that State; 

(b) the authorities of the receiving State shall have jur¬ 
isdiction over the members of a force or civilian 
component and their dependents with respect to 
offences committed within the territory of the re¬ 
ceiving State and punishable by the law of that 
State. 

2. — (a) The military authorities of the sending State 
shall have the right to exercise exclusive jurisdiction over 
persons subject to the military law of that State with re¬ 
spect to offences, including offences relating to its security, 
punishable by the law of the sending State, but not by the 
law of the receiving State. 

(b) The authorities of the receiving State shall have the 
right to exercise exclusive jurisdiction over members of a 
force or civilian component and their dependents with 
respect to offences, including offences relating to the secur¬ 
ity of that State, punishable by its law but not by the law 
of the sending State. 

(c) For the purposes of this paragraph and of para¬ 
graph 3 of this Article a security offence against a State 
shall include 

(i) treason against the State; 

(ii) sabotage, espionage or violation of any law relating 
to official secrets of that State, or secrets relating 
to the national defence of that State. 

3. In cases where the right to exercise jurisdiction is 
concurrent the following rules shall apply: 


33 


(o) The military authorities of the sending State shall 
have the primary right to exercise jurisdiction over; 
a member of a force or of a civilian component in 
relation to 

I 

(i) offences solely against the property or security 1 ! 
of that State, or offences solely against the per-) 
son or property of another member of the forcej 
or civilian component of that State or of a de¬ 
pendent ; 

(ii) offences arising out of any act or omission donei 
in the performance of official duty. 

(b) In the case of any other offence the authorities of 
the receiving State shall have the primary right to 
exercise jurisdiction. 

(c) If the State having the primary right decides not to 

exercise jurisdiction, it shall notify the authorities 
of the other State as soon as practicable. The au-| 
thorities of the State having the primary right shall 
give sympathetic consideration to a request from 
the authorities of the other State for a waiver of its 
right in cases where that other State considers such | 
waiver to be of particular importance. j 

4. The foregoing provisions of this Article shall not I 
imply any right for the military authorities of the sending 
State to exercise jurisdiction over persons who are na¬ 
tionals of or ordinarily resident in the receiving State, 
unless they are members of the force of the sending State, j 

5. —(a) The authorities of the receiving and sending | 
States shall assist each other in the arrest of members of a 
force or civilian component or their dependents in the ter- j 
ritory of the receiving State and in handing them over to j 
the authority which is to exercise jurisdiction in accordance 
with the above provisions. 

(b) The authorities of the receiving State shall notify 
promptly the military authorities of the sending State of 
the arrest of any member of a force or civilian component 
or a dependent. 
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(c) The custody of an accused member of a force or 
civilian component over whom the receiving State is to 
exerise jurisdiction shall, if he is in the hands of the send¬ 
ing State, remain with that State until he is charged by the 
receiving State. 

6. —(a) The authorities of the receiving and sending 
States shall assist each other in the carrying out of all 
necessary investigations into offences, and in the collection 
and production of evidence, including the seizure and, in 
proper cases, the handing over of objects connected with 
an offence. The handing over of such objects may, how¬ 
ever, be made subject to their return within the time speci¬ 
fied by the authority delivering them. 

( b ) The authorities of the Contracting Parties shall 
notify one another of the disposition of all cases in which 
there are concurrent rights to exercise jurisdiction. 

7. —(a) A death sentence shall not be carried out in the 
receiving State by the authorities of the sending State if 
the legislation of the receiving State does not provide for 
such punishment in a similar case. 

( b ) The authorities of the receiving State shall give 
sympathetic consideration to a request from the authorities 
of the sending State for assistance in carrying out a sen¬ 
tence of imprisonment pronounced by the authorities of 
the sending State under the provision of this Article within 
the territory of the receiving State. 

8. Where an accused has been tried in accordance with 
the provisions of this Article by the authorities of one Con¬ 
tracting Party and has been acquitted, or has been con¬ 
victed and is serving, or has served, his sentence or has 
been pardoned, he may not be tried again for the same 
offence within the same territory by the authorities of 
another Contracting Party. However, nothing in this para¬ 
graph shall prevent the military authorities of the sending 
State from trying a member of its force for any violation 
of rule of discipline arising from an act or omission which 
constituted an offence for which he was tried by the au¬ 
thorities of another Contracting Party. 


9. Whenever a member of a force or civilian component 

or a dependent is prosecuted under the jurisdiction of ^ 
receiving State he shall be entitled— i 

(o) to a prompt and speedy trial; 

( b ) to be informed, in advance of trial, of the specific 
charge or charges made against him; 

(c) to be confronted with the witnesses against him; 

( d) to have compulsory process for obtaining witnesses! 
in his favour, if they are within the jurisdiction of | 
the receiving State; 

( e) to have legal representation of his own choice for j 

his defence or to have free or assisted legal repre- | 
sentation under the conditions prevailing for the 
time being in the receiving State; j 

(/) if he considers it necessary, to have the services of 
a competent interpreter; and j 

(g) to communicate with a representative of the Govern- j 
ment of the sending State and, when the rules of the \ 
court permit, to have such a representative present ! 
at his trial. 

I 

10. —(a) Regularly constituted military units or forma- j 
tions of a force shall have the right to police any camps, j 
establishments or other premises which they occupy as the j 
result of an agreement with the receiving State. The j 
military police of the force may take all appropriate j 
measures to ensure the maintenance of order and security i 
on such premises. 

(b) Outside these premises, such military police shall be j 
employed only subject to arrangements with the author!- j 
ties of the receiving State and in liaison -with those authori- j 
ties, and in so far as such employment is necessary to j 
maintain discipline and order among the members of the 
force. 

! 

11. Each Contracting Party shall seek such legislation as 
it deems necessary to ensure the adequate security and 
protection wdthin its territory of installations, equipment, 
property, records and official information of other Con- 


36 


trading Parties, and the punishment of persons who may 
contravene laws enacted for that purpose. 
«**••*•••• 
For the Kingdom of Belgium: 

Obert de Thieusies. 

For Canada: 

L. D. Wilgress. 

For the Kingdom of Denmark: 

Steensen-Leth. 

For France: 

Herve Alphand. 

For Iceland: 

Gunnlauger Petursson. 

For Italy: 

A. Rossi-Longhi. 

For the Grand Duchy of Luxembourg: 

A. Clasen. 

For the Kingdom of the Netherlands: 

A. W. L. Tjarda van Starkexboegh-Stachouwer. 

For the Kingdom of Norway: 

Dag Bryn. 

For Portugal: 

R. Ennes Ulrich. 

The Agreement is only applicable to the 
territory of Continental Portgual, with the 
exclusion of the Adjacent Islands and the 
Overseas Provinces. 

For the United Kingdom of Great Britain and 
Northern Ireland: 

Herbert Morrison. 

For the United States of America: 

Charles M. Spofforjd. 
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I Certify That tlie foregoing is a true copy of the agree- 
ment between the parties to the North Atlantic Treaty 
regarding the status of their forces which was signed in the 
English and French languages at London on June 19, 1951,| 
the signed original of which is deposited in the archives] 
of the Government of the United States of America. 

In Testimony Whereof, I, Dean Acheson, Secretary of 

State of the United States of America, have hereunto 

7 | 

caused the seal of the Department of State to be affixed andi 
my name subscribed by the authentication officer of the 
said department, at the City of Washington, in the District 
of Columbia, this seventeenth day of July, 1951. 

[seal] Dean Acheson 

Secretary of State. 


Protocol to Amend Article XVII of the Administrative Agree¬ 
ment Under Article III of the Security Treaty Between 
the United States of America and Japan. 

Whereas the “Agreement between the Parties to the 
North Atlantic Treaty regarding the Status of their 
Forces”, signed at London on June 19, 1951, came into 
force on August 23, 1953 with respect to the United States 
of America; and | 

Whereas Japan desires to conclude with the United ! 
States of America an agreement on criminal jurisdiction j 
similar to the corresponding provisions of the said Agree- j 
ment in accordance with the provisions of paragraph 1 of j 
Article XVII of the Administrative Agreement, signed at ] 
Tokyo on February 28, 1952, under Article III of the j 
Security Treaty between the United States of America and I 
Japan; 

Now the Governments of the United States of America j 
and Japan have agreed that the existing provisions of j 
Article XVII of the said Administrative Agreement shall | 
be abrogated and the following provisions shall be 
substituted: 
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Article XVII 

1. Subject to the provisions of this Article, 

(a) the military authorities of the United States 
shall have the right to exercise within Japan all 
criminal and disciplinary jurisdiction conferred on 
them by the law of the United States over all persons 
subject to the military law of the United States; 

(b) the authorities of Japan shall have jurisdiction 
over the members of the United States armed forces, 
the civilian component, and their dependents with 
respect to offenses committed within the territory of 
Japan and punishable by the law of Japan. 

2. (a) The military authorities of the United States 
shall have the right to exercise exclusive jurisdiction over 
persons subject to the military law of the United States 
with respect to offenses, including offenses relating to its 
security, punishable by the law of the United States, but 
not by the law of Japan. 

(b) The authorities of Japan shall have the right to 
exercise exclusive jurisdiction over members of the United 
States armed forces, the civilian component, and their 
dependents with respect to offenses, including offenses re¬ 
lating to the security of Japan, punishable by its law but 
not bv the law of the United States. 

(c) For the purposes of this paragraph and of para¬ 
graph 3 of this Article a security offense against a State 
shall include 

(i) treason against the State; 

(ii) sabotage, espionage or violation of any law re¬ 
lating to official secrets of that State, or secrets 
relating to the national defense of that State. 

3. In cases where the right to exercise jurisdiction is 
concurrent the following rules shall apply: 

(a) The military authorities of the United States 
shall have the primary right to exercise jurisdiction 
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over members of the United States armed forces o|r 
the civilian component in relation to 

(i) offenses solely against the property or security 
of the United States, or offenses solely against 
the person or property of another member of 
the United States armed forces or the civilian 
component or of a dependent; 

(ii) offenses arising out of any act or omission doije 
in the performance of official duty. 


(b) In the case of any other offense the authorities 
of Japan shall have the primary right to exercise 
jurisdiction. 

(c) If the State having the primary right decides 
not to exercise jurisdiction, it shall notify tljie 
authorities of the other State as soon as practicah^. 
The authorities of the State having the primary rigjit 
shall give sympathetic consideration to a request frokn 
the authorities of the other State for a waiver of its 
right in cases where that other State considers suih 
waiver to be of particular importance. 


4. The foregoing provisions of this Article shall npt 
imply any right for the military authorities of the United 
States to exercise jurisdiction over persons who are 
nationals of or ordinarily resident in Japan, unless they 
are members of the United States armed forces. 

5. (a) The military authorities of the United States and 
the authorities of Japan shall assist each other in the arrqst 
of members of the United States armed forces, the civilian 
component, or their dependents in the territory of Japan 
and in handing them over to the authority which is to 
exercise jurisdiction in accordance with the abO|Ve 
provisions. 

(b) The authorities of Japan shall notify promptly the 
military authorities of the United States of the arrest of 
any member of the United States armed forces, the civilian 
component, or a dependent. 


i 
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(c) The custody of an accused member of the United 
States armed forces or the civilian component over whom 
Japan is to exercise jurisdiction shall, if he is in the hands 
of the United States, remain with the United States until 
he is charged by Japan. 

6. (a) The military authorities of the United States and 
the authorities of Japan shall assist each other in the carry¬ 
ing out of all necessary investigations into offenses, and 
in the collection and production of evidence, including the 
seizure and, in proper cases, the handing over of objects 
connected with an offense. The handing over of such 
objects may, however, be made subject to their return 
within the time specified by the authority delivering them. 

(b) The military authorities of the United States and 
the authorities of Japan shall notify each other of the dis¬ 
position of all cases in which there are concurrent rights 
to exercise jurisdiction. 

7. (a) A death sentence shall not be carried out in Japan 
by the military authorities of the United States if the 
legislation of Japan does not provide for such punishment 
in a similar case. 

(b) The authorities of Japan shall give sympathetic 
consideration to a request from the military authorities of 
the United States for assistance in carrying out a sentence 
of imprisonment pronounced by the military authorities of 
the United States under the provisions of this Article 
within the territory of Japan. 

8. Where an accused has been tried in accordance with 
the provisions of this Article either by the military 
authorities of the United States or the authorities of Japan 
and has been acquitted, or has been convicted and is 
serving, or has served, his sentence or has been pardoned, 
he may not be tried again for the same offense within the 
territory of Japan by the authorities of the other State. 
However, nothing in this paragraph shall prevent the 
military authorities of the United States from trying a 
member of its armed forces for any violation of rules of 
discipline arising from an act or omission which con- 
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stituted an offense for which he was tried by the authorities 
of Japan. 

9. Whenever a member of the United States armed 
forces, the civilian component or a dependent is prosecuted 
under the jurisdiction of Japan he shall be entitled: 

(a) to a prompt and speedy trial; 

(b) to be informed, in advance of trial, of the 
specific charge or charges made against him; 

(c) to be confronted with the witnesses against hiin; 

(d) to have compulsory process for obtaining wit¬ 
nesses in his favor, if they are within the jurisdictipn 
of Japan; 

(c) to have legal representation of his owrn choice 
for his defense or to have free or assisted legal repre¬ 
sentation under the conditions prevailing for the time 
being in Japan; 

(f) if he considers it necessary, to have the services 
of a competent interpreter; and 

(g) to communicate with a representative of the 
Government of the United States and to have such| a 
representative present at his trial. 

10. (a) Regularly constituted military units or forma¬ 
tions of the United States armed forces shall have the 
right to police any facilities or areas which they use un^er 
Article II of this Agreement. The military police of su^li 
forces may take all appropriate measures to ensure tthe 
maintenance of order and security within such facilities 
and areas. 

(b) Outside these facilities and areas, such military 
police shall be employed only subject to arrangements w^th 
the authorities of Japan and in liaison wdth thpse 
authorities, and in so far as such employment is necessary 
to maintain discipline and order among the members of tlhe 
United States armed forces. 

11. In the event of hostilities to which the provisions [of 
Article XXIV of this Agreement apply, either the Unitbd 
States or Japan shall have the right, by giving sixty daj[s’ 
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notice to the other, to suspend the application of any of the 
provisions of this Article. If this right is exercised, the 
United States and Japan shall immediately consult with 
a view to agreeing on suitable provisions to replace the 
provisions suspended. 

The present Protocol shall come into effect thirty days 
after the date of its signing. 

In witness whereof the representatives of the two 
Governments, duly authorized for the purpose, have signed 
the present Protocol. 

Done at Tokyo, in duplicate, in the English and Japanese 
languages, both texts being equally authentic, this twenty- 
ninth day of September, 1953. 

For the Government of the United States of America: 
John M. Allison 

For the Government of Japan: 

Katsuo Okazaki 
Ttakeshi Inukai 

[seal] [seal] 


Agreed Official Minutes Regarding Protocol to Amend 
Article XVII of the Administrative Agreement Between 
the United States of America and Japan 

Re paragraph 1 (a) and paragraph 2 (a): 

The scope of persons subject to the military law of 
the United States shall be communicated, through the 
Joint Committee, to the Government of Japan by the 
Government of the United States. 

Re paragraph 2 (c): 

Both Governments shall inform each other of the 
details of all the security offenses mentioned in this 
subparagraph and the provisions governing such 
offenses in the existing laws of their respective 
countries. 
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Re paragraph 3 (a) (ii): 

Where a member of the United States armed forces 
or the civilian component is charged with an offens^, 
a certificate issued by or on behalf of his commanding 
officer stating that the alleged offense, if committed b^ 
him, arose out of an act or omission done in the per¬ 
formance of official duty, shall, in any judicial pro¬ 
ceedings, be sufficient evidence of the fact unless tlie 
contrary is proved. 

The above statement shall not be interpreted ty) 
prejudice in any way Article 318 of the Japanese Codje 
of Criminal Procedure. 


Re paragraph 3 (c): 

1. Mutual procedures relating to waivers of thje 
primary right to exercise jurisdiction shall be deter¬ 
mined by the Joint Committee. 

2. Trials of cases in which the Japanese authorities 
have waived the primary right to exercise jurisdiction, 
and trials of cases involving offenses described in 
paragraph 3 (a) (ii) committed against the State ojr 
nationals of Japan shall be held promptly in Japap 
within a reasonable distance from the places wher^ 
the offenses are alleged to have taken place unless 
other arrangements are mutually agreed upon. 
Representatives of the Japanese authorities may b^ 
present at such trials. 

Re paragraph 4: j 


Dual nationals, United States and Japanese, wlib 
are subject to the military law of the United Stated 
and are brought to Japan by the United States shall 
not be considered as nationals of Japan, but shall bj? 
considered as United States nationals for the purpose^ 
of this paragraph. 
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Re paragraph 5: 

1. In case the Japanese authorities have arrested an 
offender who is a member of the United States armed 
forces, the civilian component, or a dependent subject 
to the military law of the United States with respect 
to a case over which Japan has the primary right to 
exercise jurisdiction, the Japanese authorities will, 
unless they deem that there is adequate cause and ne¬ 
cessity to retain such offender, release him to the cus¬ 
tody of the United States military authorities pro¬ 
vided that he shall, on request, be made available to 
the Japanese authorities, if such be the condition of 
his release. The United States authorities shall, on 
request, transfer his custody to the Japanese authori¬ 
ties at the time he is indicted by the latter. 

2. The United States military authorities shall 
promptly notify the Japanese authorities of the arrest 
of any member of the United States armed forces, the 
civilian component or a dependent in any case in which 
Japan has the primary right to exercise jurisdiction. 

Re paragraph 9: 

1. The rights enumerated in items (a) through (e) 
of this paragraph are guaranteed to all persons on 
trial in Japanese courts by the provisions of the 
Japanese Constitution. In addition to these rights, a 
member of the United States armed forces, the civilian 
component or a dependent who is prosecuted under 
the jurisdiction of Japan shall have such other rights 
as are guaranteed under the laws of Japan to all per¬ 
sons on trial in Japanese courts. Such additional 
rights include the following which are guaranteed un¬ 
der the Japanese Constitution: 

(a) He shall not be arrested or detained without being 
at once informed of the charge against him or 
without the immediate privilege of counsel; nor 
shall he be detained without adequate cause; and 


J 
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upon demand of any person such cause must b^ 
immediately shown in open court in his presence 
and the presence of his counsel; 

(b) He shall enjoy the right to a public trial by an 
impartial tribunal; 

(c) He shall not be compelled to testify against him¬ 
self; 

(d) He shall be permitted full opportunity to examine 
all witnesses; 

(e) No cruel punishments shall be imposed upon himj 

2. The United States authorities shall have the right! 
upon request to have access at any time to membersj 
of the United States armed forces, the civilian com^ 
ponent, or their dependents who are confined or de-| 
tained under Japanese authority. 

3. Nothing in the provisions of paragraph 9 (g) con-j 
cerning the presence of a representative of the United! 
States Government at the trial of a member of the 
United States armed forces, the civilian component or! 
a dependent prosecuted under the jurisdiction of 
Japan, shall be so construed as to prejudice the provi-i 
sions of the Japanese Constitution with respect to| 
public trials. 

Re paragraphs 10 (a) and 10 (b): 

i 

i 

1. The United States military authorities will nor-j 
mally make all arrests within facilities and areas in use j 
by and guarded under the authority of the United j 
States armed forces. This shall not preclude the | 
Japanese authorities from making arrests within facil- j 
ities and areas in cases where the competent authori-i 
ties of the United States armed forces have given con-1 
sent, or in cases of pursuit of a flagrant offender who 
has committed a serious crime. 

Where persons whose arrest is desired by the Jap-! 
anese authorities and who are not subject to the juris-1 
diction of the United States armed forces are within 
facilities and areas in use by the United States armed 



46 


forces, the United States military authorities will 
undertake, upon request, to arrest such persons. All 
persons arrested by the United States military authori¬ 
ties, who are not subject to the jurisdiction of the 
United States armed forces, shall immediately be 
turned over to the Japanese authorities. 

The United States military authorities may, under 
due process of law, arrest in the vicinity of a facility 
or area any person in the commission or attempted 
commission of an offense against the security of that 
facility or area. Any such person not subject to the 
jurisdiction of the United States armed forces shall 
immediately be turned over to the Japanese authori¬ 
ties. 

2. The Japanese authorities will normally not exer¬ 
cise the right of search, seizure, or inspection with re¬ 
spect to any persons or property within facilities and 
areas in use by and guarded under the authority of 
the United States armed forces or with respect to 
property of the United States armed forces wherever 
situated, except in cases where the competent authori¬ 
ties of the United States armed forces consent to such 
search, seizure, or inspection by the Japanese authori¬ 
ties of such persons or property. 

Where search, seizure, or inspection with respect to 
persons or property -within facilities and areas in use 
by the United States armed forces or with respect to 
property of the United States armed forces in Japan 
is desired by the Japanese authorities, the United 
States military authorities will undertake, upon re¬ 
quest, to make such search, seizure, or inspection. In 
the event of a judgment concerning such property, 
except property owned or utilized by the United States 
Government or its instrumentalities, the United States 
will turn over such property to the Japanese authori¬ 
ties for disposition in accordance with the judgment. 
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Re application of the Protocol: 

The provisions of the Protocol shall not apply tp 
any offenses committed before the coming into effect 
of the Protocol. Such cases shall be governed by the 
provisions of Article XVII of the Administrative 
Agreement as it existed prior to the coming into effeci 
of the Protocol. 

Katsuo Okazaki 
Minister for Foreign Affairs ! 
of Japan. 

Ttakeshi Inukai 
Minister of Justice of Japan\ 


☆ U. $. GOVERNMENT PRINTING OFFICE <956-3 888 3l/P.O. 1614 


John M. Allison 
Ambassador Extraordinary and 
Plenipotentiary of the 
United States of America. 

Tokyo, September 29, 1953. 
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APPELLANTS’ REPLY BRIEF 


In contrast to appellants’ contention that the general 
rule of international law is that occupying troops are im¬ 
mune from local jurisdiction for criminal offenses com¬ 
mitted there, the appellees argue in substance the fol¬ 
lowing: 

(a) The monographs of Col. King are contradicted bjr 
a monograph by Mr. Schwartz in 53 Col. Law Review" 1091). 

(b) The citations by appellants of the Coleman, Dow 
and Tucker cases, which are squarely in point as to out-of- 
duty offenses committed during occupation are dismissed!. 
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(c) The numerous writers submitted by appellants are 
met by citation of writers alleged to be contrary to appel¬ 
lants’ authorities. 

(d) Quotation from the Congressional Record is made 
to show intent with respect to the NATO Agreement. 

(e) The “Schooner Exchange” case is distinguishable. 


2 . 

With respect to appellees’ contentions on that point, the 
reply is as follows: 

Appellants rest on Col. King’s articles and the citations 
therein. Even Schwartz states (p. 1093) that when the 
NATO Agreement (which is not involved in this case) 
was ratified by the Senate it was done with a provision 
that the criminal jurisdiction conferred was not to be con¬ 
sidered a precedent for future agreements. 

This demonstrates beyond cavil that appellees’ thesis 
is wrong. Because, if a foreign government has jurisdic¬ 
tion under international law, then there is no necessity 
to confer jurisdiction by the occupying country. Further¬ 
more, and more emphatically, the Senate wished to limit 
the conferring of such jurisdiction, only to the NATO 
Agreement and to no others. It shows, that it was not 
intended for the Japanese agreement. 

The conclusion must follow that appellees’ and 
Schwartz’s arguments are not in accord with international 
law. 


3 . 

Again, if appellees and Schwartz were correct, then why 
was it necessary or why would it be necessary to confer 
jurisdiction by Treaty or agreement to the occupied state? 


The fact that agreements provide for such jurisdiction! is 
evidence,—indeed, confession, that the rule of international 
law is that contended for by appellants, to wit, there is no 
jurisdiction in the occupied state other than that conferred 
by consent. 

Were the rule otherwise, there would be no need foif a 
treaty. 

The appellees evidently do not feel secure, because in 
their second point, they argue that an existing treaty 
confers such jurisdiction. 

Schwartz also recognizes (p. 1104) that there is a griat 
deal of authority contrary to his position. 

In connection with Schwartz’s preoccupation with the 
NATO Agreement, it should be remembered that the coun¬ 
tries involved were friendly countries whose favor was 
being sought. Japan on the contrary is occupied territory 
of a former enemy. In that respect that country is at lehst 
in the adverse position of the Southern States after the 
War between the States. Yet after the War between tjhe 
States the Supreme Court applied the rules found Ap¬ 
plicable in the Coleman and Dow cases, cited by appellants. 


Reference is made by appellees to statements in the Con¬ 
gressional Record that sustains their thesis of jurisdiction 
in a foreign country without the necessity of a treaty. T^e 
appellees overlook however statements made to the con¬ 
trary. See for instance, 99 Congressional Record 48i8, 
May 7,1953. ! 


It is respectfully submitted that the doctrine of t^ie 
Schooner Exchange cannot be distinguished, unless tjie 
Court is prepared to announce a departure from it. It h^s 
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been followed in the Supreme Court cases and in the au¬ 
thorities cited by appellants. The fact that it did not in¬ 
volve a crime committed out of duty does not detract from 
its force. The Coleman and Bow cases followed the doc¬ 
trine of the Schooner Exchange and those cases did not 
limit the Schooner Exchange to the narrower grounds 
urged by appellees. 


6 . 


In seeking to find authority to support the Administra¬ 
tive Agreement, the appellees inject the NATO Agreement 
and statements in the Senate made for and against the 
NATO Agreement. 

It is a mistake however to confuse the two. The author¬ 
ity for the Administrative Agreement with Japan must 
rest on some treaty ratified by the Senate. We contend 
there is none. The NATO Agreement which was ratified 
by the Senate does not by its terms or history approve, 
adopt or ratify the Japanese Administrative Agreement. 

This important point must not be permitted to be lost in 
the welter of facts and arguments submitted with respect 
to the NATO Agreement. 


7 . 


The argument made by appellees that the question con¬ 
cerning the validity of the Administrative Agreement is 
non-justiciable is answered by the Tucher v. Alexandroff 
case. That case involved a question of extradition under a 
treaty. The validity of the alleged treaty was considered to 
be of paramount importance. In the present case the situa¬ 
tion is in actuality that of extradition. The appellees are 
holding appellants to be turned over to Japan for trial. This 
is the essence of extradition and we submit, the Tucker 
case controls the question of justiciability. 
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As to the appellees 1 argument concerning the use of the 
term * ‘disposition”, the appellants have already argued 
that if the framers of the Treaty had intended to destroy 
the immunities of American troops they could simply have 
so stated. The fact that such language was not used indi¬ 
cates that there was an intent that the immunity was not 
to be destroyed. 

I 

The best indication of this is to be found in the lan¬ 
guage used in the NATO Agreement which was ratified 
by the Senate (the Senate did not ratify the Japanese 
Agreement) and upon which appellees rely. In the NAT0 
Agreement it was expressly provided in simple language 
that jurisdiction to try offenses was thereby conferred oh 
the occupied country. 

I 

The question of jurisdiction over troops was recognize^ 
and is recognized as of prime concern, even by appellee s 
who recite the many debates, documents and procedures 
provided for such jurisdiction. 

With this prime factor in mind the use of simple wordfe 
in the Security Treaty, such as “jurisdiction’* or “status” 
instead of “disposition” would have shown an intent tb 
confer jurisdiction. 

The appellees argue that it was “clearly” understood 
between the negotiating parties to the Administrative 
Agreement that Article III of the Security Treaty author¬ 
ized the Administrative Agreement. But this is begging 
the whole question and putting the cart before the horse. 

It is not what they understood that matters, but wha 
the Security Treaty, ratified by the Senate, states and 
authorizes. 
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9 . 


It is submitted that the action of the Senate with respect 
to various proposed amendments to the Treaty does not 
show an intent contrary to that urged by appellants. The 
actions are not free from ambiguity. The rejection of an 
amendment does not indicate the reasons the Senate was 
against it. Rather, it might also indicate that the Senate 
thought it was unnecessary, because the instrument itself 
did not expressly confer any jurisdiction that had to be 
guarded against. 

Out of context, Congressional Record references are unre¬ 
liable to show motives, unless it can be shown what each and 
every Senator voting stated, with respect to his vote on 
the very issue discussed covering jurisdiction. 

It is for this reason that appellants have not mustered 
the voluminous Senatorial sentiment against appellees’ 
proponents. It is manifestly unfair and unwise to rest an 
important issue on such inadequate quotations from the 
Congressional Record. 


10 . 


Appellees have not met the issue that Germait and 
Makarenko have been deprived of their rights that they 
would have been entitled to against (a) double jeopardy 
and (b) speedy trial. Assuming that the Palko case is 
applicable (it is not, because PalJco merely says that a 
State need not provide such a safeguard; but these men 
are Federal soldiers and are protected by the Federal Con¬ 
stitution), nevertheless, the Code of Military Justice as 
cited in Brief for Appellants does provide against double 
jeopardy. The same reply is made to appellees’ conten¬ 
tion that a right to a speedy trial is not applicable to State 
courts. Here too, the Federal Constitution and the Code of 
Military Justice apply. In any event, these soldiers would 


* s 


have had these rights protected under the Code, but wfere 
denied to them by the Japanese. 


11 . 


The appellees raise this question: suppose the Japanese 
insist upon enforcement of the Administrative Agreement, 
then what can be done about it. The answer is, in tliis 
case however, fairly simple. This is an extradition case. 
Like all other extradition cases a court directs the cus¬ 
todian of the prisoner to free him from custody. If these 
men are freed by the anticipated favorable decision of t^ie 
Federal courts, then any complaints Japan has can iDe 
made to the State Department. If an amendment to the 
Treaty must follow, let the Senate expressly provide for 
waiver of jurisdiction. We will then learn in open debate 
whether American soldiers who are stationed, not by thqir 
choice, but by the duress of military command in the tejr- 
k ritory of a recent enemy must be tried in those counts 
under their law. j 

Respectfully submitted, 
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Emanuel Redfield 
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